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PREFACE 


The process of development of the Ceylon Constitution of 1946-7 
began on the 26th of May 1943, when at the request of the Board 
of Ministers under the Donoughmore Constitution of 1931 the 
Government of the United Kingdom issued a Declaration of Policy 
on Constitutional Reform in Ceylon. The same evening the 
Hon. D. S. Senanayake (now Prime Minister), Sir Oliver 
Goonetilleke (now High Commissioner for Ceylon in London) 
and I had a discussion on the steps necessary to secure Dominion 
Status. At the end of it I found myself virtually enrolled as 
honorary constitutional adviser, and though many others were 
called in to assist I continued to fill that role until independence 
was obtained on the 4th of February 1948. The constitutional 
scheme, usually known as the Ministers’ draft, was i3repared by 
me on Mr Senanayake’s instructions. There were two versions of 
it subsequent to that published in Sessional Paper XIV of 1944. 
The first, prepared in Cambridge in August 1945, included the 
modifications suggested by the Soulbury Commission but 
omitted the liinitations on self-government. It was submitted by 
Mr Senanayake to the Secretary of State for the Colonies as part 
of his case for Dominion Status. The second was prepared in 
Colombo after the issue of the White Paper on Constitutional 
Reform in October 1945. It was designed to support the legal 
interpretation which Mr Senanayake was advised to make in his 
speech to the State Council recommending the acceptance of the 
offer. It could have been published if .such publication was needed 
to convince the State Council, but publication was found to be 
unnecessary, and accordingly this last di'aft was forwarded to the 
Governor by Mr Senanayake in order that it might be used by 
the draftsmen of the Order in Council. 

The Order in Council was drafted by Sir Barclay Nihill, 
then Legal Secretary and now Chief Justice of Kenya. He was 
assisted by Mr B. P. Peiris, Assistant Legal Draftsman. The 
variations between this draft and the final vension of the Ministers’ 
draft were discussed at various levels, Sir Oliver Goonetilleke 
representing Mr Senanayake at the final stage in the Colonial 
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Office. The number of points of controvers}^, which was 88 
before my first conference with Sir Barclay Nihill, was gradually 
reduced, and though the final draft coirtained a few provisions on 
which a difference of opinion still existed Mr Senanayake accepted 
it rather than prolong the discussion and postpone the coining 
into operation of the new Constitution. The final draft was then 
enacted as the Ceylon (Constitution) Order in Council, 1946. 

This Constitution was accepted both by Mr Senanayake 
and by the State Council as an interim measure. In February 
1947 Mr Senanayake, in a personal letter to the Secretary of 
State for the Colonies, reverted to his request of August 1945 
that Dominion Status be oonferred. It was realized in 1945 that 
Dominion Status was a matter not only of legal enactment but 
also of the establishment of constitutional conventions, and a 
draft Agreement for this establishment was submitted. The 
Agreements negotiated by Sir Oliver Goonetilleke and signed in 
November, 1947, by Sir Henry Moore and Mr Senanayake were 
in many respects very different, but they contained some of 
the material of the original draft. 

The Ceylon Independence Bill and the Ceylon (Independence) 
Order in Council, 1947, were drafted in London, the latter on 
material supplied by Mr Alan Rose, Attorney General, and I was 
consulted only on difficult points. It will be seen, however, that I 
am familiar with most of the details of the development of 
Dominion Status. The history of the negotiations has been written 
and will, I hope, be published at a suitable opportunity. Mean- 
while I have used the knowledge to explain the new Constitution 
in this book. The manuscript had been completed before the 
decision to confer independence had been taken. It was revised 
early in 1948 and few amendments have been made in proof 
since that date. 

Since I drafted many of the provisions which find a ifiace 
in the Constitution, I have not attempted a legal exposition. My 
aim has been rather to explain the ideas which underlie the 
Constitution and how those ideas have been carried out. As 
the decision of Mr Justice Basnayake in Kulasingham v. Tliam - 
himjah (subsequently reversed by the Supreme Court) indicated. 


it is possible for a Court to take a view very difiFerent from that 
of the draftsman ; for the draftsman knows what was intended 
while the Court has to interpret the letter of the law. 

I am indebted to the Prime Minister not only for the per- 
mission to state the above facts but also for the patience with 
which he bore the lectures of a constitutional lawyer for nearly 
live years. Some day I hope to explain in print how much Ceylon 
owes to Mr Senanayake and to Sir Oliver Goonetilleke. But for 
them Ceylon would still be a colonj’’. 

W. Ivor Jennings 

University of Oeylon 
22 November 1949 



CONTENTS 


Part I. General Survey 

I THE MAKING OR THE CONSTITUTION ... 3 

n DOMINION STATUS ■ .... • • ... 16 

III THE KING, THE G O VE RN OR- G B N B R AL AND 

THE CONSTITUTION , ... ... 27 

IV THE FRANCHISE AND THE CONSTITUENCIES 33 

V THE PARLIAMENT 44 

VI LEGISLATIVE POWERS 51 

VTI THE HOUSE OF REPRESENTATIVES 63 

VIII THE SENATE 70 

IX CABINET GOVERNMENT 78 ^ 

X THE PRIME MINISTER 89 

XI FINANCE 102 

Xn THE PUBLIC SERVICES 110 

XIII DEFENCE AND EXTERNAL AFFAIRS 114 

Part II. Constitutional Documents 

I THE act OF 194 7 123 

The. Ceylon Independence Act, 1947 123 

The Ceylon Independeiice (Commencement) Order 

in Council 1947 ... 132 

II THE ORDERS IN COUNCIL, 1946 AND 1947 133 

The Ceylon Independence Order in Council, 1947 133 

The Ceylon (Constitution) Order in Cauncil, 1946* 136 

The Ceylon (Constitution) (Amendment No. 3) 

Order in Council, 1947 ... 218 

III THE letters patent, 1947 ... 220 

The Ceylon (Office of Governor- General) Letters 
Patent, 1947 



CONTENTS 



IV THE ROYAL INSTKTJCTIONS, 1947 224 

V THE AGREEMENTS 226 

The Defence Agreement, 1948 226 

The Eodernal Affairs Agreement, 1947 228 

The Public Officers’ Agreement, 1947 249 

INDEX 253 


* This Order is printed with all amendments made by the 
Ceylon (Constitution) (Amendment) Order in Council, 1947, 
and the (Amendment No, 2) Order in Council, 1947, and by 
the Ceylon (Independence) Order in Counoil, 1947, The 
former Amending Orders do not nead to be reproduced. 


Part I 


GENERAL SURVEY 




Chaptbb I 


THE MAKING OF THE CONSTITUTION 
Th K Constitution recommended by the Donoughmore Goinni ission ^ 
came into operation in 1931. It was accepted by the Legislative 
Council by a small majority only, and it was at fir.st boycottt'd in 
Jaffna on the ground that it did not go far enough in the direction 
of self-government. Almost immediately, and at intervals tliero- 
aftcr, efforts wore made to secure amondraents. In 1938, Sir 
Andrew Ca.ldecott, on the instructions of the Secretary of State for 
tho Colonies, ])rodueed a report oir the subject, ^ but wlien his pro- 
posals wore debated intheStatc Conucilin 1939 the}'- were decisive- 
ly rejected. . 

Tho next effort was made in 1941, and in October of that year 
His Majesty’s Government issued a Declaration® (usually Icnown 
as ‘tlie Declaration of 1941’) in spite of protests from the Board 
of [Ministers that it wa'< inadequate. Tho Declaration recognized 
tho urgency and importaTice of constitutional reform, but consider- 
ed that the position should be further examined, a.s soon as 
7iossible after the war, by a Commission or Conference. On the 
■occasion of Iho Cripps Mission to India in 1942, the State Council'* 
'demanded' tho conferment of Dominion Status on Ceylon and 
'requested’ that Sir Stafford Cripps be sent to Ciiylon. The.se re- 
quests wmj'O refused, but in Mii,y 1943 His Majesty's Govei'iiment 
made a, Declaration® (usually known as ‘the Declaration of 1943’) 
which ])roved acceptable to the Ministers. If. stateil that the post- 
war examination of the vefoi'ni of the Constitution would be; 
■dii'ceted towards the grant to Ceylon by Order in Council of full 
responsible government under the Crown in all mattei's of internal 
■civil administration. l''ive rlotailed conditions, relating mainly to 
■dodence and external affairs, were laid down, but it was .stated 


* liepnrt of the Special O'ownatswion on lhe Comliliitioii of Ceijlon. Umcl. tl.tl. 
- (lovornoi.'’.‘ii dispatch dated 13 .Tune 1938 and .Seerotary of Ktato’s disipatoli 
■dated 10 Noveniljor 1938 rogardinp; tho Coylon Constitutioji. (Sensioiml Paper 
XXVIII of 1938.) 

■‘ (.iorrespoiidoiice of tho Hoard of MiiiisterH with tlio Hoorotary of dtnto 
imd tlio Uovoi'iKa'. 1941-3. {Seasional /'oprrXlII of 19'43, Booninent No. lO.A., 
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that, Ojice victory was achieved, His Majesty’s Government would 
])roceecl to tlio examination by a suitable Commission or Confer- 
onco of ‘such detailed proposals as the Ministers may in the mean- 
time have been able to formulate in the way of a complete con- 
stitutional scheme’. Acceptance of any proposals would depend 
firstly upon the Government of the United Kingdom being satis- 
fied f hat they were in full comj)lianco with the preceding por- 
tions of the statement and, secondly, upon their subsequent ap])ro- 
val by throo-(juartors of all the Members of the State Council. 

Except in respect of the five conditions mentioned, which would 
have iin]>o.sed limitations on full self-government, the Doelaraf ion 
of 1943 lacked precision. The Ministers’ reply took the form of a 
statement made by the Leader of the State Council. Mi- 1). S. 
Senauayake. in the State Council on 8 June 1943. It set out with 
much greater precision of language what the Ministers under.stood 
by the Declaration and stated that the Ministers proposed to in- 
form the Secretary, of State that they were proceeding to frame 
a Constitution in accordance with their interpretation. Tliis last 
remark was in.spirod by doubt as to what was really meant. While 
the xirooedni-e seemed clear enough, there were some who doubted 
whether the expres.sed optimism about the content of the Consti- 
tution was fully justified. Strangely enough, it aiipeared from 
subsequent events that the Ministers had correctly intoi’iireted 
the content but had misunderstood the xirocedure. All doubts 
were set at re.st in July 1943, however, by a .statement by tlie 
yocreiiary of State for the Colonies that he had not found in the 
Ministei's’ statement anything which must he regarded as funda- 
mentally irreconcilable with the condition, s of the Declaration. 

Exxjorimental drafting of a Constitution had already liogiiu and, 
in October 1943, Mr D. S. Souaiiayako laid the draft before the 
Ministers. Its content was determined in the main by tlie con- 
ditions of the Declaration. So far as form was concerned, it liad 
to satisfy three-quarters of the State Council ; so far as legislative 
power was concerned it had to satiMy His Majesty's GovernmeuL. 
The latter task was easier than the former. Clearly the Governor 
had to bo invested With powers to enact legislation and to reserve 
for the royal assent the classes of Bills sjieeified in the Declaration, 
'fhe most that could be done, consistently with the Dcolaration, 
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was to deline these powers very closely, to impose upon them all 
the limitations that could be read into the Declaration on the most 
favourable construction, and to prevent the Governor from 
trenching upon the powers of his Ministers and the legislature. 
The result was somewhat complicated, but from the point of view 
of the Ministers this was no defect ; for the more complicated the 
law became the more difficidt it would be for the Governor to 
exercise his powers. The Soulbury Commission at a later stage 
accepted the scheme but added qualifications which made it even 
more complicated. When their qualifications were put into a draft, 
the dyarchy became so obviousl 3 '’ complex that Mr Senanayake 
was able to assert, in his memorandum to the Secrotarj'- of State 
in August 1946, that the scheme would not work at all in 
practice. 

To satisfy three-quarters of the State Council was a more difficult 
matter. Though a scheme for a Second Chamber (on the South 
African model) was pj-opared in case it was needed, it soon became 
clear that His Majesty’s Government had, perhaps unwittingly, 
insisted upon a Single Chamber Constitution, at least at the outset. 
Whether there was a majority for a Second Chamber was not 
known; what was quite clear was that it would be impossible to 
devise any particular form of Second Chamber which would obtain 
the support of three-quarters of the Members. Even among those 
who favoured a bicameral .system there was no agreement on the 
subject of composition and powers. Whatever Constitution was 
prepared, some would vote against it because it did not go far 
enough towards autonoraj'- and some would disapprove because 
it did not provide fqr ‘balanced rein-esentation'; if to these were 
added those who objected to a Second Chamber and those who, 
while favouring a Second Cliamber, disliked that proposed, the 
chance of obtaining 43 votes out of 57 would disappear comidetel^’’. 
On the other hand the Ministers did not wish to lose tlie support 
of those who favoured a bicameral system, and so the only proposal 
which promised the majoritj^ upon which His Majesty’s Govern- 
ment had insisted was that for a unicameral legislature empowered 
to create a Senate. Since this arose out of the Declaration itself, 
it was felt to be a little hard when, in February 1944, Sir Andrew 
Caldecott complained that the absence of a Second Chamber 


showed that the iMinisters had not proposed ‘a ooinplel o eonstitu* 
tionc'il scheme’. 

The major difficulty, however, was the iniiiority problem. As 
always iiappens Avlieii constitutional reform i.s iiudcr di,scussiou for 
long periods, inember.s had pledged themselves to contlictiug 
prinniples. A majority would in,si.st upon teriitorial re[U‘eseutation, 
but strong minoritio.s would in.si.st upon eonununal repre.sentation. 
I’hat issue could not he burked, for it had to be the one or the 
other. Since the success of a Constitution depoiuls in la rge measure 
on the sj)irit in which it is accepted, the ideal w'ould bo to obtain 
nnaiiimity; but if that was impo.ssiblc.it had to l)e as largo a majority 
a.s pos.sible and iu any event not less than three- quarter, s. 'IVo 
factors helped towards a solution. One was the kuowdodge that 
most of the minority Members wore as anxious for self-government 
as the majority Meml^ers and would not wish to liold up a real 
constitutional advance merely because all their claims were not 
met. The other was the fact that a large proportion of the minori- 
ties was concentrated iu sjjeciftc areas, so that increased minority 
representation could be accorded within the principle of territorial 
representation, by giving tho.se areas representation on a higher 
numerical basts. 

This kind of problem is not new in princijdo. By the Act of 
Union, Ireland "was given a higher representation than it.s po]mla- 
tion w'arrauted. Tn Great Britain, account was taken of area anti 
not merely of ]>opnlation in delimiting constituencies. In Canada, 
the smaller Provinces were given higher proportionate reijroseuta- 
tion. In the Australian States, a balance is struck between the 
rural population and the urban. In South Africa, Natal and tlio 
Orange Free State wore given higher proportionate ropreseutation. 
lUoreovor, the South Africa Act oontaiuod a provision authorizing 
the Delimitation Coramis.sioji to givo-conskloiation to [a) commu- 
nity or diversity of interests ; (6) means of communication ; (c) phy- 
sical features ; (d) existing electoral boundaries ; (e) sparsity or den- 
sity of population. 

The Ministors’ scheme was founded on these precedents. It was 
de,sired to have a legislature of about 100 members. Examination 
of the census figures of 1931 showed that if one member was given 
or every 75,000 inhabitants and an additional member for 
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oveiy 1,000 square miles of area, there would be 95 members. 
Moreover, the additional members for area would number 25 
divided as follows ; — . 

Low-couutiy ... 6 seats 

Kandyan areas... 11 seats 
Tamil areas ... 8 seats 

26 seats 

hurthor, if tlie Delimitation Commission was' empowered to take- 
‘community or diversity of interests’ into consideration, it would 
be possible to give seats to any substantial concentration of Tamil 
or 'Muslim voters in the Low-country, to any substantial concen- 
tration of Muslim voters in the Northern or Eastern Province, and 
to the Indian estate voters in the Kandyan Provinces. Even 
allowing for these variations the Tamils and the Kandyans would 
have increased representation, while the general effect of using 
sparsity of population as a basis for increased representation would 
be to benefit the backward areas. The scheme did not provide for 
'Burgher and European representation, and so the Governor was 
empowered to appoint .six additional members in his discretion. 

Borne of the minority members wmuld not be satisfied with in- 
orea*sed representation, since they desired parity of representation 
as between the majority and the minorities. It was not possible tO' 
meet this demand without losing the support of the majority ; but 
it was hoped to allay some at least of the minority fears by im- 
posing limitations on the power of the legislature and transferring 
to an independent Public Service Commission the function of 
making appointments to the public service. It should be added 
that the scheme of representation Was not decided upon until it 
was seen that the efforts made by Mr S. W. R. D. Bandaranaiko 
to secure agreement among the members of the State Council had 
failed. 

The rest of the Constitution was comparatively easy, though 
necessarily it involved eonsiderable discussion about details. The 
Doolaration of 1948 had provided for responsible government, aiicl 
no substantial body of opinion desired the retention of the Execu- 
tive Committees. Accordingly, it was a simiile matter to adapt the 
provisions of the Dominion Constitutions, particularly those of 
Australia, South Africa, and the Irish Free State. The Australian. 
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■Constitution was better drafted, while the South African and Irish 
(1921) Constitutions provided examples of the express enactment 
■of constitutional conventions which were regarded as especially 
suitable for Ceyloir, where the practice of responsible government 
was unknown. The opportunity was taken to remove the vestiges 
■of thn colonial .system from the administrative organization and 
financial procedure. The Ministers completed this task in the ro- 
markably short time of little more than three months, and the 
scheme was j)re,sented to the Governor on 2 February 1944. 

There followed a pause of five months during which it was 
as.suraed that His Majesty’s Government was examining the con- 
tent of the draft Constitution. What it was apparently doing, 
however, was discussing the procedure. The Ministers had thought 
that they had followed the procedure laid down in the Declaration 
of 1943 with complete fidelity. It became clear from subsequent 
■documents, however, that His Majesty’s Government had thought 
that the requirement of a three-quarters majority would oompel 
the Ministers to negotiate an agreed draft with the minorities, or 
some of them. If this had been done, the task of the 'Commission 
■or Conference’ would have been, as the Mihistors had assumed, 
to consider whether the draft satisfied the term.s of the Declaration ; 
in fact it had not been done and nobody in Ceylon had understood 
this to bo the intention. Not only had it not been done, but some 
of the minority Members protested to the Secretary of State for 
the Colonies that they had not been allowed to express tlieir views 
on the Ministers’ draft. Accordingly, His Majesty’s Government 
decided to modify the terms of the Declaration and to appoint 
a Commission not merely to examine the Ministers’ proposals but 
also to ‘provide full opportunity for consultation to take jilaco 
with various interests including minority cornmimities coucern- 
od with the subject of constitutional reform and with proposals 
which Ministers have formulated’,^ 

This statement was published on 5 July 1944 without jn-ior 
notice to the Ministers and was received by them with astonish- 
ment. A correspondence ensued in which the Ministers protested 
against what they believed to be a breach of the Declaration of 

1943, while the Secretary of State sought to prove that it w-as 
’ .Reform of the Constitution: Further Oorro-sponclonaa. fS. P. XIX. of 

1944, p. 3.) 
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not a brecaeli at all. It was an unsatisfactory correspondence, for 
the Secretary of State neglected to an.gwer the Ministers’ main con- 
tention ; and later the claim that the appointment of the Soul- 
hury Commission was in strict accordance with the Declaration 
was not maintained.! It resulted in the Ministers withdrawing 
their proposals and deciding not to collaborate with the Soulbury 
CJommi.s.sio]i. The Minister.s’ draft was published with an explana- 
tory memorandum.^ 

'Clio Coranii,ssionerB were Lord Soulbury, who had been a Con- 
servative Cabinet Minister in the United Kingdom; (Sir) Frederick 
Rees, Principal of tlio University College of South Wales and 
M(jnmouth.shiro and Vice-Chancellor of the University of Wales ; 
;and (Sir) Frederick Burrows, President of the National Union of 
Railwaymen and afterwards Governor of Bengal. They arrived in 
the Islaird on 22 December 1944 and left on 9 April 1945. Thougli 
Mr D. S. Sonanayake had 'a series of mo,st valuable private dis- 
cussions ’ with the Commissioners* and most of the other Ministers 
met the Commissioners socially or accomjianied them on their 
tours of inspection, none of the Ministers gave evidence. The im- 
pressive list of witnesses * contained no representative of the Ceylon 
National Congress, the Sinhala Maha Sabha, or any of the extreme 
left-wing parties. Among the Sinhalese Members of the State 
Council only Mr W. Dahanayake, Mr B, H. Aluwihare (on behalf 
■of the Kandyan National Assembly), Mr Simon Abeywickrama, 
Mr H. W. Amarasuriya (on behalf of the Lanka Mahajana Sabha), 
and .Mr A. F. Molamuro gave evidence. It is of course true, as the 
Commission remarks,* that the views of those who did not give 
■ei'idence became known to tlio Coinmis-sioncrs through the Pres.s 
■and other cliannels ; but it is a factor of some importaneo that the 
evidence iiresentod to the CommisHiou was heavily biased against 
the Ministers’ scheme. Evidenoe of this kind, too, necessarily gives 
■an impression of disparity of opinion greater than is in Tact the 
•ca.se. In a legislature a debate is on a speeifio motion, and individual 
Members speak and vote on that motion; in oral evidence before 

^ See tho (rorroapoeclBneo analysed in Jennings, ‘The Appointment of the 
■Soull)nrv tlommission’. University of Ge.ylon Heoiew, Vol, ill (2), Novcanlj(3r 
J<.)4.'>. pp. M-45. 

“ Koform of the Constitution: Further Documents. (S. P. XIV of 1944.) 

“ Ceylon: Peport of the Oonimission on Conslikaional Reform. Gmd. 0G77, p. 4. 

Ibid., pp. 130-8.' 'Ibid., p. 4. 
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a Commission eacli witness, so to speak, speaks to his own motion. 
The disparity is even greater in such conditions as those of Ceylon ‘ 
for the matters under discussion having been debated for many 
years, tire disputants had convinced themselves by their own 
arguments and necessarily emphasiaed in evidence the points on 
wliich tliey differed rather than the points on which they agreed. 
Finally, the fact that none of the Ministers gave evidence wa.s- 
im])ortant because it relieved them from the temptation to make 
forceful attacks on those who differed from them and enabled 
thoim, at a later stage, to appeal for the support of the minorities.. 

The Oommi,ssioners’ ta.sk was very different from that of the 
.Donouglnnore Commissioners soveutoon years before. Tlui latter 
had to create a Constitution; the former had to approve, with or 
without modifications, one of the three .schemes before them.. 
The.so three schemes were:' — 

1. The Donoughmore Constitution, which was supported by no 
section of opinion at all. 

2. The Ministers’ scheme, which was probably supported by at 
lea.st two-thirds of the State Council. 

3. A scheme submitted by the All-Ceylon Tamil Congress and. 
published by the Commis.sion on 22 January ,1 945. 

It wa.s, nevertheless, Hobson’s choice. The Donouglnnore Cou.sti* 
tntion was nobody’s darling; the Tamil draft might possibly got 
twelve votes. The Ministers’ draft, suitaldy embellishedj alone 
stood a chance of obtaining a three-quarters majority, or even a 
bare imajority. Had the tlraft been gros.sly partial, it would nn 
doubt have been possilile to have drafted afresh ; but .so far as was 
consistent ivith their own prinoiplo.s the Ministers' had tried to meat 
the views of their critics: and no Constitution would l)e a success 
unless the majority was pi'cpar’cd to accept it end work it. The 
truth is that th<i essential task of the Coinraissiou was to ascertain 
what amendments should be mado in the Ministers’ draft. 'Tlie 
Report accepted the Ministers’ draft as a basis, added a iSocond 
Chamber on the Burmese model, made more lle.'cible the powers 
of the Delimitation GoinmiB.sioa, inserted an imo.vplained suggo.s- 
tion for multi- Jnembor oonstituoncics, enlarged the powers of the 
Public Service Commission, and added qualifications and exco]3tions 
to the limitations on the Governor’s pow'er.s inserted in the draft.. 
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The last was the most important cluinge. The Secretary of State- 
had realized that the antagonism created by the appointment of 
the Soulbnry Commission had somehow to be removed and had 
invited Mr D. S. Scnanayake to London for consultations. Possibly 
he had intended to put specific projiosals ; but after Mr Senanayako 
arrived the General Election brought about a change of Gaveru- 
ment, and the new Secretary of State left Mr Senanayakc to fraTuo 
his own proposals. These proposals naturally ignored the Declara- 
tion of 1943 and made a strong case for Dominion Status, bub 
meeting the fears which had ins]iired the limitations of the Declara- 
tion by an offer of an agreement about defence and external affairs. 
The Soul bury Report had given considerable strength to the ease 
by adding qualifications and limitations to the qualifications and 
limitations in the Ministers’ draft, with the result that the Gover- 
nor’s powers had become extremely complex. Mr Sonanayake was 
able to assert that the sj'stera would break down in time of 
emergency, which was Just the situation rvhich it w'as intended to- 
meet. Otlier proposals of the Soulbury Commission were criticized, 
including the proposal for a Second Chamber. Mr Sonanayake in- 
eorjiorated with his counter-iiroposals a revised form of the Mini- 
.sters’ draft and presented it to the Socretaiy of State. 

There were further discussions and eventually it was agreed that 
the Soulbury Rejiort should be published pending a decision by 
His Majesty’s Government on the issues raised by Mr Senanayake. 
The Report ivas published in September 194 . 5 '- and a White 
Paper,® embodying the decisions of His Majesty’s Government, on 
31 October 1945. The claim for Dominion Status was rejected. It 
was stated, however, (hat His Majesty’s Government were in sym- 
patliy with the desire of the people of Ceylon to advance to- 
ward Dotniniou Status and wore ailxious to co-operate witli them 
to that end. The hope was expressed that the now Oonstitution 
would be accepted by the people of Ceylon with a determination 
so to work it that in a comparatively short .space of time such 
Dominion Status would be evolved. The contention that the 
complicated systejn of Governor’s Ordinaneos incorporated in the 
Ministers’ draft and amended by the Soulbnry Report was in- 
capable of being worked in practioe was, however, accepted by 

1 (.’eiilont Baport of tlut Commismon an Constitutvmai Reform. Cn\A. 0077. 

“ CeiHon: Statement of Polian on GonslituHonal lie-forms. Cnul. 0000. 


iiflplicafcioii, ami in place of these powers it was decided to retain 
iu the liands of the King in Council a ))owei’ to legislate on defence 
■and external afFairs. Certain other modifications suggested by 
Mr yena.nayalce were accepted, but in otlicr res])eobs the youlbury 
preposals were apjiroved. 

Mr iSenanayako had a new draft in'ojiarod to give ciloct to these 
modifications and on it he based his speech to the State Conncil 
when moving that the White Paper proposals be accepted. After 
a two-da, y debate in November 1945, the Conncil passed the 
motion by 51 votes to d, oidy two liidian Members a,nd one 
Sinlialese (Mr W. Dahaiiayakc) voting against it. Three iMeml)ers 
-—two Ceylon ^'I'amils and one Indian — were absent, but one of the 
Caj'lon Tamils stated afterwards that ho would have voted for the 
motion. The motion was thus carried by 94.4 per cent of those 
present and voting or 89.5 jier cent of the whole Conncil less the 
.Speaker; hut it was in fact suj)pc)rted by 91.2 per cent of the 
rvhole Council loss tlie Speaker. His Majesty's Government had 
■asked in the Declaration of 194‘} for a 75 per cent vote of the whole 
■Conncil less the Speaker but iiad waived this requirement by the 
White Paper. 

The final .stage was the formal drafting. None of the previous 
drafts had been put into strict legal form. Their pm’2)030 liad been 
to make the intention of the Ministers, and snb,sequently of Mr 
•Senanayake, cjnite plain so as to avoid th<3 kind of aontvovorsy 
which might liave arisen if a looser method of drafting proposals 
had been adopted. Tlie final draft was tlio responsibility of the 
legal advisers to the Secretary of State, who were lioweveu’ as3i,sted 
by the Legal Secretary (Sir Barclay Nihill, K.O.) and tlie financial 
Secs-etary (Sir Oliver Goonetilloko). 9’ho now Constitution w'as 
•apiiroved by tlio King in Council on 15 May 1940. 

Tlie now Order in Council, Mice that of 1931, did not deal with 
the franoliisc. The Sonlbnry Commission, like the IMinistors’ draft, 
had recommended that the franchise be within the exolusivo juris- 
diction of the Ceylon Parliament but had furtlier advi.sed (as the 
AEiiLstors themselves had intended) that no change be matle for 
the first elections. Detailed changes in the election procedure, 
designed to minimize corruption, had however been under con- 
sideration for some time. Accordingly the Ceylon (Eleoloral 
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Register) (Special Provisions) Order in Council, 1946, merely 
aiithorizod changes in dates so that new registers might bo com- 
piled, it being intended to produce a new Order in Council before 
the elections were held. The Ceylon (Parliamentary Elections)- 
Order in Council, 1946, was issued later in the year. 

Though the Ministers and the State Council had accepted the 
Soulbury modification of the Ministers’ scheme as an interim 
measure, their imlicy remained Dominion Status. It was widely 
tliought that the refusal of that status'in the White Paper of 1!)45 
was duo not to the conditions of Ceylon but to the fact that the 
problem of India was still unresolved. When it became clear, early 
in 1947, that that problem was on the way towards a solution, Mr 
Senanayake decided to make another attempt to secure Dominion 
Status on the terms proposed by him in August 1945. In Febru- 
ary 1947 he sent a personal letter through the Governor to the 
Secretary t>f State. It is reasonable to assume from subsequent 
aauouncements that the Goveruor supported his request. Sir Oli- 
ver Goouetilloko, who was about to go to the United Kingdom on 
leave, was authorized to discuss the matter on Mr Senauayake’s 
behalf. Eventually, in June 1947, an announcement was made in 
the House of Commons by the Secretary of State and in the State 
Council by the Governor to the effect that, as soon as a Ceylon 
Government had assumed office under the now Constitution ne- 
gotiations would be entered into for the making of agreements by 
wliioh ‘fully Holf-governing status’ eould bo conferred on Ceylon. 
It was clear from the coiTospondonce that full Dominion Status 
was intended ; ])ut since some doubts were expressed on the- 
.siibjoct both in London and in Colombo, the Secretary of State 
took occasion in July to confirm that this was the intention. The 
Governor visited London in July 1947 for preliminary discussions, 
with which Sir Oliver Goonetilleke was associated; and on his' 
return ho announced that the heads of agreement, which related 
to defence, external affairs and the position of officers appointed 
by the Secretary of State, had been agreed for submission to the 
two Governments in due course. 

It wiis found that to provide Dominion Status on the lines 
proposed five documents were necessary 

;i , An Order in Council; subsequently named the Ceylon 
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Indopendence Order in Council, 1947, to remove the limitations 
on .self-government contained in the Geidon (Constitution) Order 
in Council, 1946. 

2. All Act of the Parliament of the United Kingdom, .suhse- 
qnciitly passed as the Ceylon Independence Act, 1947, to extend 
to Ceylon tho powers of a Dominion under the Statute of VVest- 
niin.ster, to deprive the Government of the United Kingdom of 
i'e.spouaihility for the government of Ceylon, and to malco con- 
.sfMpiential alterations in tho laws of the Unitcfl Kingdom. 

11. A Defence Agreement between the Government of the United 
Kingdom and the Government of Ceylon to regulate the relations 
between tho two countries in respect of dofimce. 

4. An External Affairs Agreement similarly regulating tho rela- 
tions in respect of external affairs. 

o, A Public Officers Agreement transferring to the Government 
■of Ceylon the respoii.sibilitie.s of the Government of tho United 
Kingdom in re.speot of officers in the pidilic .servdoe appointed with 
the coirsent of the Secretary of State for th.e Colonies, 

Tho two Cabinets having sati.sfied them.sclves on tho torra.s of 
these docnment.s, the Governor was iinthofized to sign tho Agree- 
ments on behalf of the Government of tho United Kingdom, and 
tho Hon. D. S. Senanayake, Prime Minister, on behalf of Ceylon. 
The Agreements were signed accordingly on 11 November 1,947. 
Tho Ceylon Independence Bill was introduced into the House of 
•Commons two days later and was ]mhlished in Ceylon us Sewonal 
Paper XXI of 1947. On the following tlay a IV bite Pa]icr contain- 
ing the Agreements was published in London; and Srftaional 
Paper X,X1I of 1947 was puhlLdiod in Colomlm containing (rt) a 
Memorandum by the Prime Mini.ster giving a summary of tho live 
documents, the Ceylon Independence Rill, ami (r) tin; British 
White Paper, including the text of the Agreements. Ifotions a])- 
]H'oving of the action of tho Cabinet were introduced into tlu* 
Ceylon Paiiiamont in December 1947, and were pas.spd in tile 
House of Representatives by 59 vote.s to i 1 and in the iSenate by 
21 vote.s to r>. The Ceylon Independenoo Act received the royal 
a,s.sent on 10 December 1947, and all live documents took 
effect on 4 February 1948. The Constitution of Ce\-lon i.s tlui.s 
contained in two .sets of documents - 
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1, The Ceylon Independence Act, 1947. 

2. The Orders in Council of 1947 known collectively as the 
Oevlon (Constitution and Independence) Orders in Council, 1947. 

irhese documents read together provide the legal powers for Ml 
Dominion Status or, to use the terra more favoured in the Island, 
Independence within the British Commonwealth of Nations. The 
Agreements do not in any way cpialify this status but, since for the 
time being tliey regulate the relations between the United King- 
dom and Ceylon in important matters of policy, it is convonioiit 
to regard them as con.stitutional doouments and they are included 
in Part II of this book. 


CHAPTBa It 
DOMINION STATUS 

I’tDO Britisli practice, even more than any otiier, draws a contrast 
between ‘laws’ and ‘conventions’. The essential principles of the 
Ih'itish Constitution were settled in 1689. Since then there has been 
much change by legislation, but the theory remains that the King 
malvos laws with the assistance of the Lords and Commons in 
Parliament assembled, the King appoints and controls nearly all 
govin'nment servants, the King conducts foreign policy, the King 
controls the royal forces, the King administers justice through 
the mouths of his judges, and so on. The laws have certainly been 
modified and developed, but the essential legal theory has hardly 
changed. In practice, however, a completely diftoreut Constitution 
has been established, a democratic system in which powers are 
exercised in the name of the King but on belialf of the representa- 
tives of the people. By convention the British system is a Cabinet 
system, a system in which all decisions of importance arc taken by 
the Cabinet consisting of Ministers re-sponsible to the House of 
Commons. There is no iuconsisteuoy between laws and conven- 
tions, but the latter have revonsed the effects of the former, Great 
Britain ha>s established a democracy by convention while remain- 
ing a monarchy in legal theory. 

Thero has been the same kind of development in relation to the 
OGloiriOtS. In certain of the colonies the King in Council ha.s retained I? 
complete legislative powers; in all the King in Parliament lia.s •' 
complete logi.slativo powers. Tho administration is carried on in the 
King’.s name by persons who are, theoretically, appointed and 
dismisaiblo bj^ him. lir practice, however, tho colony may liave 
any sort of Con.stitvition from complete autocracy to complete 
.self-government by Cabinet and Parliament based uj)ou adult 
franchise, yoraetimes there is a progressive development from the 
one to the other, Tho colony is first governed iuitoeratioally by a 
Governor, The next .step is to give him an Executive Council con- 
sisting of senior officials. After that he ha.s a Legislative Council 
containing a majority of officials with some nominated unofficial 
Members. Several kinds of development are now po.ssiblo. Some of 
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tlie unofficial Members may be elected while retaining an official 
majority; some of the Members may be elected and there may be- 
a non-official majoritj’’; but the officials and the nominated non- 
officials may also have a majority; one or more of the nominated 
or elected legislative councillors may be appointed to the Executive 
Council; and so on. All these types of colony are generally spoken 
of as ‘Crown Colonies’? but this is a term which has no legal mean- 
ing and it is occasionally used more extensively. The next stej) is 
to confer a ‘representative legislature’, which is defined by law as 
‘any colonial legislature which shall oompi'iso a legislative body 
of which one half are elected by inhabitants of the colony’. The- 
number of official or nominated non-official members may be pro- 
gres.sively decreased until tho whole legislature becomes entirely 
elected. The colony has not necessarily self-government, because 
the Governor and his officials may still control tho whole, or nearly 
the whole, of the Exocrrtive Council. Finally, the Governor may be 
instructed to choose as his executive councillors persons who have 
the ‘confidence’ of tho legislature and who are thus raspon.sible to 
it. At this stage there is complete self-government in practice, 
though in legal theory the Governor still governs with the advice 
of his Executive Council or Frivy Council, just as in Great Britain 
the King governs in legal theory with the advice of his Privy 
Council. 

. Most of these changes are effected by law. In many colonies the 
King has power by legislation or common law to make laws for the 
colonji and to establish Constitutions. In establishing a Constitu- 
tion ho usually reserves to himself the power to make additional 
laws or to amend or revoke the Constitution. In other colonies an 
Act of Parliament is necessary. There grow up conventions in the 
colony, however, just as they grew uj) in Gi’eat Britain itself. Also, 
there grows up what may be called a, ‘convention of non-inter - 
foronco’, by which is meant that tho Government and Parliainenl) 
of tho United Kingdom cease to interfere in the affairs of the 
colony. Tho r(!sult may bo to enlarge the sphere of self-govern- 
ment without any change in the law. The development of Domi- 
nion Status was almost wholly of this character uirtil 1931. The 
Canadian colonies had obtained responsible government— -that is, 
the Governors chose Mmi,strios which were responsible to wholly 
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elected legislatures — by 1860, and the colonies in Australia and 
Now Zealand had responsible government a few years later. The 
King or the British Government (who are the same in practice, 
though not in legal theory) still had substantial powers of iiiter- 
forenoo, either dkoctly or through the Governor. Gradually they 
ceased to be exercised — the grant of Crown lands, the control of 
immigration, the disallowance of legislation, the i^eservation of 
Bills for the royal assent, the control of the armed forces, the 
making of commercial agreements, the control of currency, the 
raakmg of political treaties, the declaration of war. Though the 
law remained unaltered, the powers came to bo exorcised not by 
the King on the advice of his British Ministers, but by the King or 
the Governor on the advice of his colonial Ministers. The develop- 
ment was not complete until after 1914, but by 1926 it had 
proceeded so far that a change in the law w'as considered necessary. 
Accordingly, the Statute of Westminster was passed in 1931 to 
eQ'eot the change, or to enable the colony (now called legally as well 
as by convention a ‘Dominion’) to change the law if it felt so 
inclined. Canada, South Africa and Eire have in fact exercised the 
powers ; Australia and Now Zealand have not. 

/ What Mr D. S. Senaiiayake asked was that Ceylon should be- 
come a Dominion in terms of the Statute of Westminster. In law 
the Island was a ‘colony’. It had a representative legislature 
because more than half of the members of the State Council wore 
elected. It had a large measure of self-government because, though 
it had not respomsible government, the policy of the Island was 
for the most part determined by the State Council and its Execu- 
tive Committees: but there wei’e substantia.! limitations because 
the Iviug in Council had considerable legal powers which he (or in 
practice the Government of the United Kingdom) did in fact 
exercise; the Governor had substantial powers which he exercised 
under the control of the Secretary of State for the Colonies ; and 
the tlu’ee major portfolios were held not by rospoTisible Mini.sters 
or Executive Committees but by the throe Officers of State who 
were responsible only to the Governor and throngh him. to tho 
Secretary of State. The Ministers’ draft, which had boon approved 
in principle by the Sonlbnry Commission, swept most of those limi- 
tations away. Mr Senanayake asked not only that the remainder 
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be abolished, but that the new Ceylon Parhament be given 
all the powers vested in the Dominion legislatures by the Statute 
of Westminster, 193L In other words, he asked not only that the 
Island should be given responsible government, not only that it 
should become a Dominion by convention, but that it should 

become a Dominion in law also. 

This woiild have been a very large step, and it was refused in 
1945, but he did secure a legal situation which gave a greater 
measure of self-government, in law, than any colony— including 
the colonies which became Dominions— had obtained before 1931. 

The legal limitations on complete self-government which remained 

in the Constitution in October 1947 were as follows 

] . The King in Parliament retained power to legislate for 
Ceylon. This was true in the Dominions before 1931, and it is even 
true today. Section 4 of the Statute of Westminster provides that 
‘no Act of Parliament of the United Kingdom passed after the 
commencement of this Act shall extend, or bo deemed to extend, 
to a Dominion as part of the law of that Dominion, unless it is 
expressly declared in that Act that the Dominion has requested, 
and consented to, the enactment thereof’. 

2. The Parliament of Ceylon could not legislate extra-torritori- ... 
ally. It coidd not, that is to say, deal -with acts done outside 
Ceylon unless they were concerned with the ‘peace, order and 
good government of Ceylon’. This applied equally to the Domi- 
nions before 1931, though it is now covered by section 3 of the 
Statute of Westminster. It is of extremely small importance in 

practice. ■ _ . . 

3. The King in Council had by section 30(4) of the Constitution 
Order in Council reserved a power to revoke, add to, suspend or 
amend the Order. No such power existed in the Dominions be- 
cause, with the exception of Newfoundland, their Constitutions 
wore in Acts of Parliament. On the other hand, the Ceylon Parlia- 
ment had a power of constitutional amendment, rvhile even now 
the Dominion of Canada has not. In Australia, New Zealand, 
South Africa and Eire there were limitations on the power. 

4. The King in Council had by section 30(1) of the same Order 'Z 
retained a power to legislate on defence and external affairs. There 

was no such power in any of the Dominions. 
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5. The Governor had retained a power to rosorvo Eills of oortain 
limited classes for the royal assent. Lithe Dominions the Governor- 
General had power to reserve all Bills, and even now ho possesses 
that power in Canada, Australia and New Zealand. 

^ 6. The King in Council might disallow a limited category of 
Acts under section 39. All Dominion Acts could be disallowed 
before 1931, except in Eire ; and even now the power is retained in 
Canada, Australia and Now Zealand. 

^ From the legal iioint of view, therefore, Ceylon had a status in 
advance of the ordinary Dominion before 1931. The question of 

( status is, however, determined by practice or convention rather 
t han by la w. The legal powers which might have been used by the 
Government of the United Kingdom in the nineteenth century had 
T either fallen into disuse or had become the powers of the Dominion 
Government concerned. The power of disallowance, for instance, 
had fallen into disuse, though it remained in the several Constitu- 
tions. Bills were never reserved for the royal assent unless (as in 
the case of New Zealand) such reservation was legally irecessary ; 
and then the ‘advice’ tendered to the King was that of his Domi- 

1 ‘ nion Ministers and not that of his Ministers in the United Kingdom. 
Treaties were made, signed and ratified by the Dominion Govern- 
ments, though in legal form they wore made by the King on the 
advice of tlie Secretary of State for the Dominions. It was thus 
possible for the representatives of the United Kingdom and the 
Dominions to agree in 192(5 that their respective countries were : 

‘Autonomous communities within the British Empire, equal in 
status, in no way subordinate one to another in any aspect of their 
domestic or external affairs, though united by a common allogianco 
to the Crown, and freely associated as members of the British 
Commonwealth of Nations.’ 

. Ti They went on to say, however, that ‘existing administrative 

) legislative and judicial forms’ wore not wholly in accord with this 
position. The Imperial Conferences of 192(5 and. 1930 were concern- 
ed to ascertain how tho.so forms could bo brought into lino with tho 
conventions, at least in those Dominion.s — -Eire, South Africa and 
Canada— whicli desired their autonomy and equality with tho 
United Kingdom to bo expressed in law as vvoll as in jnactice. 
Tho Statute of Westminster, 1931, gave some of the necessary 
legal powers, and Eire and South Africa liavo u.sod them to tho 
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full. The Statute is in full operation in Canada, but constitutional 
amendments (which require formal enactment by tho Parliament 
of the United Kingdom) would bo required to abolish the power 
of disallowance and reservation, and so far Canada has not asked 
for them. In Australia and New Zealand no constitutional amend- 
ments (which can be effected locally) have been made and in New 
Zealand the Statute of Westminster has . not been brought into 
operation. 

In the case of Co3don the legal powers of the King were few, but 
there was no guarantee that they would not be exercised or would 
be exercised only on the advice of the Govornment of Ceylon. It 
was possible for this stage to be reached — ^that is, for Dominion 
Status as defined in 1926 to be attained — ^by a mere growth of 
practice. Referring to the limitations in the Declaration of 1943, 
mostly swept away by the White Paper, the Ministers said in 
their statement of S Juno 1943 : ^ 

‘We think that the offer should be accepted in the belief on the 
one hand that tho qualifications are unnece.ssary and on tho other 
hand that they would decay from disuse as similar qualifications 
have decayed olsewhoro.’ 

The White Paper itself said;^ 

‘Experience of tho working of parliamentary institutions in the 
British Commonwealth has shown that advance to Dominion 
Status has been effected by modification of existing Constitutions 
and by the establishment of conventions which have grown up in 
actual' practice. 

‘Legislation such as the Statute of We.stminst6r has been tho 
recognition of constitutional advances already achieved rather 
than the instrument by which they were secured. It is therefore 
the hope of His Majesty’s Government that tho new Constitution 
will bo accepted by tho people of Cejdon with a determination so 
to work it that in a comparatively short space of time such Domi- 
nion Status will be evolved. The actual length of time occupied by 
this evolutionary process mu.st depend upon the experience gained 
under the now Constitution by the people of Ceylon.’ 

The Ceylon Ministers were not satisfied with this position and 
Mr Seuanaj’-ake pressed for full Dommion Status. So far as law is 
■conoernod, this status was achieved by the Ceylon Independence 
•Order in Council, 1947, and the Ceylon Independence Act, 1947. 
If wo examine the six limitations, in- operation in October 1947 wo 
find that : — • ■ 

1 Sessional Paper XVII of 1043i:jp;.S,-i»arar 0.' , , * Gmd. 0090, p. 7, para. 10. 
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(1) has been altered because section 1(1) of the Ceylon Indepeu- 
/ donee Act, 1947, extends to Ceylon the provision which applies to 

the other Dominions by section 4 of the Statute of Westminster, 
:i93i. 

(2) has been abolished by section 1(3) and the First Schedule of 
^ the Ceylon Independence Act, 1947. 

(3) has been abolished by the revocation, by the Ceylon Inde(}cn- 
dence Order in Council, 1947, of section 30(4) of the Ceylon (Consti- 
tution) Order in Council, 1946. 

(4) has been abolished by the revocation, by the Ceylon Indepon- 
donee Order in Council, 1947, of section 30(1) of the Ceylon (Consti- 
tution) Order in Council, 1946. 

y (5) has been abolished because sections 36 and 37 of the Ceylon 
(Constitution) Order in Council, 1946, which contained the power 
of reservation, have been revoked by tiie Ceylon Independence 
Order in Cormcil, 1947. 

^ (6) has been retained because it relates to Ceylon loans rai.sod 

in London before 1939 and it was thought by the Ceylon Govern- 
ment to be unwise to alter the law lost the Island’s credit be in 
any way impaired: these loans will in due course bo repaid and then 
the section will coa.se to operate and become, in fact, a dead letter. 

The legislative porver of the Ceylon Parliament as contained in 
"^section 29 of the Ceylon (Constitution) Order in Council, 1947, is 
not that of a sovereign legislature because it was thought wdso to 
limit its powers in the interest of religious and communal minori- 
ties. This limitation, though peculiar in form and substance 
because it relates to the social conditions of the Island, is similar 
in principle to that imposed by most written Constitutions. It is 
indeed rare to confer upon a legislature the full unrestricted or 
sovereign power which is possessed, by an accident of history, by 
the Parliament of the United Kingdom. Absolute ])ower unrestrain- 
ed by constitutional law is generally considered to be dangerous 
because it is in fact exercised by transient majorities which may 
use it to suit themselves.. Tlie limitation can, liowever, be altered or 
even abolished by the Ceylon Parliament itself by means of a 
constitiitional araendmeiit'-w^^^ section 29(4) of the 

Constitution. It is in fact a limitation which Ceylon chooses to> 
her Icgislatiiredh^ijho/hiiercst of her own .people. 
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The powers cotiforred by section 29 of tho Constitution are 
enlarged by the First Schedule of the Ceylon Indeiiendenoe Aat, 

1947. The oifeot of this enlargement is discussed in Chapter VI. 7 
Here it is enough to say that the Schedule sweeps iiway all the 
limitations which would have been read into section 29 of tho 
Constitution by reason of the fact that Ceylon was legally a ‘colony’ 
possessing what is sometimes called a ‘subordinate legislature’ . 

By reason of section 4(2) of the Ceylon Independence Act, 1947, 
Ceylon ceased to be a ‘colony’ on 4 February 1948, though legisla- 
tion enacted before that date and extending to ‘colonies’, other 
than the legislation amended by the Ceylon Independence Act, 
continues to apply to Ceylon until her Parliament chooses to 
amend or repeal it, as it has full jjower to do under the Fii’st 
Schedule to the Act. 

By reason of section 1(1) of the Ceylon Independence Act, 1947, o’’ 
the Parliament of the United Kingdom retains a power to legislate _ 
for Ceylon, but only at tho request and with the consent of Ceylon. ' 
This applies to Ceylon section 4 of tho Statute of Westminster, 

1931, which was enacted because it was thought that there might 
bo occasions, as on matters affecting the succession to the throne 
or the royal style and titles, when common legislation was desir- 
able. The power has in fact been used only to alter the succession 
on the abdication of .Bdwar'd VIII and to change the Constitution 
of tho Dominion of Canada, the latter being necessary because at 
the request of Canada the Statute of Westminster had not author- 
ized tho Dominion Parliament to amend the Dominion Constitu- 
tion. Tho Ceylon Parliament has power under clause 1(2) of the 
First Schedule to the Ceylon Indopendonoo Act, 1947, to amend 
or repeal any legislation of the Parliament of the United K ingdom . 
extending to Ceylon as part of tho law of Ceylon, including of 
course any legislation enacted with tho consent of Ceylon under 
section 1(1) of the Act. 

Tho full laAV-making powers ofanindopondont State are thus vest- 
ed in Ceylon, though, like most legislatures, the Ceylon Parliament 
is not a sovereign body. Dominion Status is, however, as much a 
matter of convention as of law,' The Ceyloh Independence Act, 

1947, goes as far as it can not only by vesting in Ceylon (though 
under the Constitution not in the Ceylon Parliament) full legislative- 
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I !i! "i l) 0 \verH hut also by section 1(2) depriving the Government of the 

i s: ii I United Kingdom of responsibility for the government of Ceylon. 

I iii i' I Uor the consequences in the spheres of defence and external 

affairs we must look at the Agreements. 

V Clause 1 of the External Affains Agreement imports into the 
relations between Ceylon and the United Kingdom, and therefore 
by necessary implication into the relations between Ceylon and 
the other Dominions, the decisions of past Imperial Conferences. 
These state and assume the sovereignty of the Dominions in 
mfittfws of defence and external affairs, lor they include the Balfour 
Declaration accepted by resolution at the Imperial Conference of 
1926 and the refinements added to it by the Imperial Conference 
of 19,30. The oonsoquencos in the sphere of external relations are 
worked out in the remainder of the External Affairs Agreement — 
arrangements for the communication of information and consulta- 
tion, the exchange of High Commissioners, the establishment by 
Ceylon of her own diplomatic service, and the application by 
Ceylon for membership of the United Nations and of specialized 
agencies described in Article 57 of the United Nations Charter. 
The rules laid down follow exactly the arrangements in operation 
affecting the other Dominions. 

j/ Nothing is said expressly in either Agreement about the right 
to declare war and make peace. The other Dominions have, how- 
ever, interpreted the Balfour Declaration to confer individual 
ro,9pon.sibility and this interpretation has been accepted by the 
United Kingdom. Moreover, though the declaration of war and the 
making of peace are exocutivo acts which in thomsolvos require 
no legislative sanction, the consequences require immediate legisla- 
tion. Indeed, such legislation in the case of war is usually kei)t in 
draft and passed througli the legislature by suspension of Standing 
Orders. Such logMation can of course be jiassed only by the 
Parliament of Ceylon or by the Parliament of the United Kingdom 
at the request of Ceylon. It follows that a declaration of war is a 
matter for the Ceylon Government and not for the Government 
of the United Kingdom, and that the ending of a war is similarly 
a matter for the Ceylon Government. Ceylon differs from the other 
Dominions only because the Defence Agreement provides specifi- 
cally for mutual assistance on the terms set out in clause 1, for the 
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use of bases on the terms in clause 2, and for assistance towards 
the training of the Ceylon defence forces on the terms in clause 3. 
These terms state specifically what is normal practice within the 
Commonwealth. It is however no longer customary for the United 
Ifingdom to maintain forces and bases in a Dominion, except in 
time of war. The United Kingdom normally expects Dominions to 
provide for thoir own defence, but for some time at least it would 
be impracticable for Ceylon to do so owing on the one hand to her 
dangerous strategic position and on the other hand to the ahsonoe 
of adequate trained forces. 

The phrase ‘Dominion Status’ is not used in any of the docu- %/^ 
monts, though it has been omxjloyed by the Secretary of State for 
the Colonies in the House of Commons and in his demi-official 
correspondence. The phrase is axitbobe misunderstood as implying/- 
something less than independence and indeed the equality of the I 
United Kingdom and the Dominions requires some phrase which ' 
can apply to the former as to the latter. The phrase used through- 
out the Ceylon documents is ‘fully resjionsible status’ though in the 
Agreements it is elaborated to ‘the status of a fully responsible 
member of the British Commonwealth of Nations, in no way sub- 
ordinate in any aspect of domestic or external affairs, freely 
associated and united by common allegiance to the Crown’. This / 
is a summary of the Balfour Declaration and clearly fixes the status / 
as the same as that of the United Kingdom and the other Domi- 
nions within the Commonwealth. 

A statement of the origin of the iihraso ‘fully responsible status ’V 
will make this even iilainer. The negotiations for the Declaration 
of June 1947 were conducted by Sir Oliver Goonetilleke on behalf 
of Mr D. S. Senanayake. The aim of Dominion Status was clearly 
formulated at the preliminary conference at which Mr Senanay- 
ake’s letter of February 1947 was formulated, in the letter itself, 
and in the demi-official instructions which Sir Oliver received. 
What ho sought to obtain and did in fact obtain was a decision in 
favoiu’ of Dominion Status. .He informed the Secretary of State, ^ 
however, that the x>hrase was little understood in Ceylon and would 
be misreju'esonted as something inferior to indopeiidenco within 
the Commonwealth. The Cabinet of the United Kingdom therefore 
n]jproved of an anuouncemont using the phrase ‘fully rosjionsible 
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status’. When the text of the draft announcement Avas cabled to 
Colombo Mr Senanayake took the vieAV that it Avould be misrepre- 
sented in Ceylon as something less than Dominion Status. After 
ascertaining from Sir Oliver by telephone that Dominion Status 
was intended, he telegraphed to the Secretary of State deini- 
ofScially recpiesting that ‘independence’ or ‘Dominion Status’ be 
inserted. Mr Creech Jones replied to the effect that the statu.s 
usually connoted by Dominion Status was intended, that the 
phrase had not been used because of Sir Oliver’s representations, 
and that ‘independence’ was not used because it might have been 
regarded as indicating some now sort of status. At a later stage 
the Avord ‘independence’ AA'as used in the short titles of the Act of 
Parliament and the final Order in Council, Avhilo the long titles 
and the Agreements used ‘fully responsible status’. 

It is thus clear, first, that the Act, the Order in Council and the 
Agreements establish a relationship betAveen Ceylon and the 
United Kingdom which is o.ssentially the same as that of any other 
Dominion, and, secondly, that this result Avas in fact intended. 


Chapteb III 


THE KING, THE GOVERNOR-GENERAL AND 
THE CONSTITUTION 

Thij! British Commonwealth of Nations is founded partly on 
(Jontiraent and partly on mutual self-interest. In .some of the 
Dominions the one predominates ; in others more importance is 
attached to the second. In .some of them, in fact, the motives vary 
among the seotions of the population. Quebec has few cultural or 
historical ties with Great Britain, while Ontario does not forget 
that it was founded, or at least developed, by the United Empire 
Loyalists who left the revolted American colonie,s because they 
did not wish to sever their ties with Great Britain. It may never- 
theless still be true that the last hand to wave the Union Jack 
in North America will be that of a French-Canadian. Expressed in 
legal or quasi-legal terms, however, the foundation of membership 
of the British Commonwealth is allegiance to the Kiing. ‘Allegiance’ 
is a formal legal word which may in practice mean a groat deal or 
very little. In Eire it means so little that the King’s name does not 
ajjpear in the Constitution and an Irish citizen is not, according 
to Irish law, a subject of the King. The Irish, or some of them, 
do hot forget that the King is the King of the United Kingdom 
of Great Britain and Northern Ireland agamst which they had and 
have traditioiral grievances. Yet the King by Irish law exercises, 
on the advice of Irish Ministers, certain functions in relation to 
Eire, and Irishmen in Great Britain or elsewhere do not neglect 
to claim the privileges of British nationality to w'hich they are en- 
titled by Act of the Parliament of the United Kingdom. At the 
other extreme are parts of the Commonwealth — in Now Zealand 
and British Columbia, for instance — where allegiance is a matter 
of personal loyalty, and where the' National Anthem (whioh ought 
now to be dosoribod as the Royal Anthem, because there are so 
many nations) is snug with all vigour and in the incorroot version 
‘God Save our King’. 

The existence of this diversity has been fully recognized, and by 
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no one more effectively than the King himself. The preamble to the 
Statute of Westminster recites that ‘the Crown is the symbol of 
the free association of the members of the British Commonwealth 
of Nations’. The King’s title ha.s been changed by Act of Parlia- 
ment so that he is no longer King of ‘the United Kingdom of Great 
Britain and Ireland and the British Dominions be5''ond the Seas’ 
but of ‘Groat Britahij Ireland and the British Dominions beyond 
the Seas’. Since ‘Dominions’ in this sense means all territories which 
owe allegiance to the King, the description is geographical and not 
liolitical. The King is no longer King of the United Kingdom, but 
he has not become ICing of Canada or Australia ; ho is just ‘the 
King’ for the whole Commonwealth, the ‘symbol of free associa- 
tion’. In relation to the United Kingdom ho exercises his functions 
on the advice of his Ministers in the United Kingdom ; in relation 
to the colonies he exercises them on the advice of the same Minis- 
ters; but in relation to Canada, Australia, South Africa, New 
Zealand, Eire, India, Pakistan and Ceylon ho exercises them on 
the advice' of his Canadian, Australian, South African, New 
Zealand, Irish, Indian, Pakistani and Ceylonese Ministers resicec- 
tivoly. The greatest care is taken to see that the forms are rigidly 
■observed, and the King himself would draw attention to any 
proposal from a United Kingdom Minister which trenched upon 
his fimction.s elsOAvhcre. 

It is of course true that his functions are far more numerous in 
relation to tho United Kingdom than in relation to any Dominion. 
Ho is ]jorsonally present in tho United Kingdom, but ho is ropre- 
■sontod in a Dominion (other than Eire) b}' a Governor-General 
appointed by him on the advice of his Dominion Ministers. Most 
of his functions arc delegated to tho Govornor-Gonoral. In all the 
Dominions (oxcoirt Eire) the King is part of the legislature, but 
tho fuuctiou of assenting to Bills is exercised by the Governor- 
General. In all the Dominions (except Eire) the executive functions 
are vested in the King and are exercised in his name ; but executive 
acts are done (almost but not quite invariably) by his Dominion 
Ministers or the Governor-General acting on their advice. Tho 
Union of South Africa, exercising its power under the Statute of 
Westminster, has speciflcaJly enacted the conventions applicable: 

‘The Executive Government of the Union in regard to any aspect 
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of its domestic or external affairs is vested in the King, acting on 
the advice of His Ministers of State for the Union, and may be 
administered by His Majesty in person or by a Governor-General 
as his represeirtative.’ 

' Elsewhere (except in Eire) the convention remainsa convention. 
The office of Governor-General is created by Letters Patent and 
the Governor-General is authorized to act under them by Commis- 
sion. He is given formal Instructions to consult the Ministers, 
but no law has been passed on the subject. 

The Ministers’ draft sought to get as near to Dominion Status as. 
the Declaration of 1943 permitted. Accordingly it made the King 
part of the legislature, vested executive funotioms in him, and 
provided that a Governor-General appointed by the King should bo 
His Majesty’s representative in the Island to exercise such powers 
and functions of the King as His Majesty might be idoased to 
assign to him. Those provisions wore adapted from those in the 
Constitution of the Commonwealth of Australia. In the Constitu- 
tion of 1940 they appeared somewhat differently. Though the 
Ministers’ suggestion for a Governor- General was supported by the 
Soulbury Commission, the White Paper did not accept the recom- 
mendation. Nor was any provision for the appointment of a 
Governor inserted in the Order in Council of 1946, apparently 
booarrse the office would be constituted by Commission. 

In the Independence Order of 1947 the provisioir of the Minis- 
ters’ draft was restored and appears a,s section 4 (1) of the Constitu- 
tion. Its moaning is, how'ever, very different. Whereas under the 
Ministers’ draft the Governor-General would have been appointed 
by the ICing on the advice of a (Secretary of State, under section 
4(2) of the Constitution the King will now act on the advice of the 
Prime Minister. In fact, section 4(2) is of fundamental importance 
and deserves to be quoted in full : — • 

‘4.(2) All powers, authorities andfnnctions vestediu His Majesty 
or the Governor- General shall, subject to the provisions of this 
Order and of any other law for the time being in force, be exercised 
as far as may be in accordance with the constitutional conventions 
applicable to the exorcise of similar powers, authorities and func- 
tions in the United Kingdom by his Majesty; 

‘Provided that no act or omission on the part of the Govornor- 
Goiioral sliall bo called in question in any court of law or otliorwise 
esu the ground tiuit the foregoing provisions of this subsection have 
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not been complied with.’ 

It will be seen that this provides for complete responsible govern- 
ment, not only in respect of the functions exercisable by the 
■Governor-General but also in respect of those exercisable by the 
lung. These powers include the ordinary pi’erogative,s of appoint- 
ing Mini,ster,s, assenting to legislation, summoning and dissolving 
Parliament, and so on, which are exercised by the Governor- 
General, and also the powers of tleclaiing war and making treaties 
which remain vo-sted in the King. 

Other provisions of the Coimtitvitiou carry out this principle. 
The greater part of the largo number of amendments made by the 
Ceylon Independence Order is de.signed for this purpose. In the 
Orders in Council of 1946 there were fifteen poweivs to be exercised 
by the Governor ‘in his discretion’ and thirteen powers to be 
exeroised by him on the ‘rocommendatiou’ of .some person or body 
■of persons. These powers are now all to be exercised on ‘advice’. 
Moreover the powers of the Iving in Council to make Orders in 
-Council for Ceylon and the duty of the Governor to reserve Bills 
for the royal assent have been abolished. 

In accordance with the principle adopted in the Ministers’ 
draft, the Ifing i.s made part of the legislature and the words 
‘represented by the Governor’ in section 7 of the Constitution have 
been revoked. The Parliament of Ceylon now consists of the King, 
the Senate, and the House of Representatives. When the ICing is in 
Ceylon he may therefore open or prorogue Parliament in person, 
■or ho may empower any other person (e.g. the Duke of Gloucester 
on 10 February 1948) to do so on his behalf, or he may by his 
Commission empower the Governor-General to do so. In any case 
the ‘King’s Speech’ will be drafted by his Ceylon Ministers, who 
take political responsibility for all that he or his deputy the 
Governor-General may do. 

Further, section 45 provides, as before, that the executive 
power.? of the Island shall continue vasted in the King ; but instead 
of providing, as it did in 1946, that it shall be exercised by the 
■Governor in acoordanco with the Order, it now provides that it 
may bo exercised by the Govornor-Gonoral in accordance with the 
Order or any other law for the time being in force. The change was 
necessary because there was formerly a distinction betwien the 
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X^owers exercised by the Governor, whether iu his discretion, on 
recommendation, or on advice, and those exorcised by the King 
on the advice of the Secretary of State for the Colonies; now the 
powers, whether exercised personally by the King or on his behalf 
by the Governor-General, will be exercised on the advice of Ceylon 
Ministers. . 

All this does not imply that the King or the Governor- Goireral 
must necessarily accept the advice. The King and the Governor- 
General act on the advice of Ceylon Ministers in the .same way 
as the King acts on the advice of United Kingdom Ministers: 
there are occasions on which he can refuse to accept the advice 
and many others on rvhioh he can exercise his right to warn. 
What is provided, in short, is constitutional monarchy ,of the 
British type ; and in any case the Ministers concerned are those 
of Ceylon, not those of the United Kingdom. One oonse- 
■quenoe of ‘allegiance’ needs to be specially mentioned — or 
perhaps one should say that it is the foundation of allegiance. 
Ceylon is part of ‘His Majesty’s dominions’. Every person in it 
•owes ‘allegiance’ to the ICing, and every person in it has a corres- 
ponding right to protection by the King or the King’s representa- 
tive. Persona actually born in Ceylon or in any other part of His 
Majesty’s dominions aro British subjects, subjects of the King, 
who owe an allegiance to the King wherever they may ho and 
must thus be protected by the Kang and the King’s representatives 
wherever they may bo. Persons who are the sons and daughters 
■of persons who are British subjects are themselves British sub- 
jects provided that their fathers were born within His Majesty’s 
dominions. All this is provided by legislation of the Parliament of 
the United IHngdom which the Parliament of Cejdoh can modify. 
The consequences of Britisli irationality, however, vavy according 
to the local law. The United Kingdom, for instance, makes no 
distinction among British subjects except in such matters as old- 
age pensions, conscription, etc., where a period of residence is 
required. A British subject from Ceylon has as much right to enter 
and leave Groat Britain, or to vote at a parliamentary election, 
or to practise his profession, as any British subject from England, 
Wales or Scotland. This would not be true of all the Dominions, for 
such matter’s can be regulated by local law. Similarly in Ceylon, 
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the law relating to immigration, the franchise, the professions, the 
owning of land, employment in the public services, etc., can l)o- 
made by the Parliament of Ceylon, and there is nothing to prevent 
such legislation discriminating ■ between ‘Ceylonese’ and hiou- 
Ceylonese’. As matters now stand the franchise is extended on 
equal terms to all British subjects (or British protected persons 
as defined by Ceylon law) who are domiciled in Ceylon, or possess 
a qualification by literacy and property, or have taken out certi- 
ficatos of permanent settlement. This is leas liberal than the law 
of the United Kingdom but more liberal than, for instance, 
the law of South Africa. It can, however, bo changed by the 
Parliament of Ceylon. 


THE EEANCHISB AND THE CONSTITUENCIES 
The i'canohise and election law generally are not dealt with in 
the Constitution because the intention was to have a separate 
Order in Connoil amejiding the Ceylon (State Council Election) 
Order in Council, 19111, as amended. The Soulbury Commission 
recommeirded that the existing franchise should be retained for 
the time being, and Mr Senanayake’s drafts therefore incorporated 
the 1931 Orders by reference, with the necessary verbal changes. 
It was found, however, that the Legal Draftsman had a draft to 
give effect to the recommendations of the Select Committee of the 
State Council on Election Law: and, as the State Council had not 
the powers necessary for enacting it, a separate Order in Council 
was decided upon. The Ceylon (Electoral Registers) (Special Pro- 
visions) Order in Council, 1946, provided for the making of the new 
registers so as to bring the Constitution into operation, and the 
franchiao was re-enacted in the Ceylon (Parliamentary Elections) 
Order in Council, 1946. In accordance noth section 29(4) of the 
Constitution, however. Parliament has power to revoke or amend 
this Order. 

The representation clauses were undoubtedly the most conten- 
tious clauses of the Constitution. The task of the Ministers was 
exceedingly difficult. They had to produce a scheme which would 
.'.atisfy three-quarters of all the Members of the State Council, 
jrhoy were anxious to give due weightago to all sections of the 
//population, but the only proposal which had been publicly adum- 
' brated, tliat for ‘balanced representation’, would have required 
(mmmunal electorates and would not have been acoeiitable even 
5 to a bare majority of the State Council. The suggestion made by 
Mr A. Mahadeva, when it was found that no agreed sohorao was 
Iiosaible, to leave the whole question to a Royal Commission, was 
at finst sight more attractive: but it would have been a confession 
of failure on the part of the Ministers ; and if the Royal Commission 
had produced an unacceptable scheme the result would have been 
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to hold up the chance of a considerable advance in constitu- 
tional status. The Ministers therefore accepted a scheme provid- 
ing weightage for sparsely populated areas. This had several 
advantages : — 

1 . It avoided communal representation and so might be accept- 
able to the majority. 

2. It gave increased representation to the sparsely-populated 
areas, which were also the areas where the minorities were strong- 
est, and so might satisfy those members of the minority groups 
who were not pledged to ‘balanced representation’. 

3. It gave weightage to the Kandyan Provinces as against the 
Low- country Smhalese areas. 

4. It gave weightage bo the backward areas as against the 
more populous and wealthier areas. 

5. By reducing the size of constituencies in the areas where the 
minorities were strongest, it enabled the Delimitation Commission 
to form constituencies which were comparatively homogeneous 
without making them speoiflcally communal, 

6. It avoided constituencies which were too large to be hand- 
led, and for this reason was common in countries where there 
are no communal problems. 

The Soulbury Commission, which approved of the general 
scheme, strengthened the fifth point by widening the discretion 
of the Delimitation Commission. 

It was intended to vary the representation after each census, 
but the explanatory memorandum attached to the Ministers’ 
draft worked out an example on the basis of the census of 1031, 
giving a total of 95 elected Members. The Soulbury, Report did 
not state clearly whether this was to be the number in the first 
House of Representatives, or whether the number was to be ascer- 
tained on the basis of the census of 1946. Since discussion had been 
based on the draft, it was decided that the distribution in the 
\ explanatory memorandum should bo adopted. This was done in 
Isecbion 76, and the distribution thus effected was not altered on 
I the basis of the^ensns of 1948 but will be in 1956, in accordance 
with section 40. The Province is the unit. Each Province has one 
jconstituency for each 75,000 of poinilation, ascertained to the 
nearest 75,000, and an additional constituency for every 1,000 
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square miles of area. The weightage thus varies from 1 in thel 
Western Province to 4 each in the Northern, Eastern and North- 
Central Provinces.! The average size of constituencies, on the basis' 
of the censuses of 1931 and 1946, is thus as follows: — 


Province 

Seats 

Avbraoe 

1931 

Average 

1946 

Western 

20 

72,432 

93,320 

•Central 

15 

63,660 

76,407 

■Southern 

12 

64,274 

80,128 

Northern 

7 

44,344 

30,569 

53,316 

Eastern 

7 

38,878 

North-Western 

10 

.54,699 

66,736 

North-Central 

5 

i 19,473 

27,876 

53,031 

Uva 

7 

43,331 

nSabaragamuwa 

10 

57,837 

74,464 


Taking the North-Western Province to he mainly Low-country 
and Uva and Sabaragamuwa to he mainly Kandyan, the Provinces 
may ho collected as follows : — 


Type 

Seats 

Average 

1931 

Average 

1946 

Low- country 

42 

63,498 

83,182 

Kandyan 

37 

52,231 ! 

64,496 

Tamil ...i 

16 

38,317 

46,993 


In addition there were to he six nominated Members. 


The actual distribution was to be effected by an indopendentN 
Delimitation Commission appointed by the Governor acting in his I 
discretion. The Ministers’ draft provided that in dividing a Pro-! 
vince into electoral districts the Commission should have regard 1 
to the transport facilities of the Province, its physical features I 
•and the community or diversity of interest of its inhabitants. ' 
The Soulbury Commission accejited this recommendation ^ but | 
added that ‘wherever it shall appear to the Commission that I 
there is a substantial concentration in any area of a Province \ 
•of persons united by a community of interest, whether racial, \ 
religious or otherwise, but differing in one or more of these ! 
respects frc«n the majority of the inhabitants of that area, the ) 
Commission shall be at liberty to modify the factor of numerical / 
equality of persons in that area and make such division of the ' 

^ Paragraph 278(ii). 
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Province into electoral districts as may bo necessary to render 
possible the representation of that interest’. This was not intended 
to mean that wherever there is a concentration of persons of one 
‘race’ or religion or caste, that concentration must have separate 
repmsontation. There must bo a substantial concentration and 
there will bo onty a -modification of the equality principle. The 
recommendation, which is now section 41(3) and (4) of the Con- 
stitution, may be put by saying that if P is the average popula- 
tion of the Province per member (e.g. 38,878 in the Eastern Pro- 
vince according to the census of 1946), and. m, is a variable fac- 
tor, the sizo'ofa constituency may be P-\-m or P—m. It would 
have made the task of the Delimitation Commission easier if 
had been given a maximum value as iix South Africa, where m 
is 15 per cent of P; but this is the sort of detail which the Soul- 
bury Commission did not work out. Eventually the matter was left- 
to the discretion of the Delimitation Commission, subject to the 
last sentence in section 41(4). 

The Soulbmy Commission also suggested that consideration be 
given to the creation of multi-member constituencies. It was 
apparently suggested to the Commission that ‘minority representa- 
tion would be strengthened by the creation of multi-member 
constituencies on the ground that the only chance of representa- 
tion for small communities depended on their concentrating all 
their strength on candidates of their own choice in a multi-member' 
constituency’. A multi-member constituency as such does not, 
however, produce any such result: what does produce such a result 
is a multi- member constituency with suitable rules as to voting.. 
The following examples .show how the voting system mnj be 
varied , e being the number of electors and n the number of 
members to be elected: 

1. Each elector has vote.s, whicli he may cast by giving nue 
each to n candidates. 

In such a case no candidate can bo sure of election imloss lie 
obtains e/2-1-1 votes because, if n candidates have e/2 votes each, 
the total votes cast for those candidates will be ne/2: but n other 
candidates might have me/2 votes; therefore a candidate cannot 
bo sure of success unless he has e/2-i-l votes. In practice, of course, 
he number might bo much less; but a community or group cannot 
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bo sure of eieotiiig its representative unless it contains at least half 
the electors in the constituency. The creation of a multi- member 
constituency on this basis therefore does not help the minorit.y. 
Indeed, it may have the contrary result; for in the multi-member 
'Constituency the minority is, of course, in a minority, whereas it 
might be possible to create a single-member con-stituency in which 
it was in the majority. 

2. Each elector has w— 1 votes, which he may cast by giving 
one each to a— 1 candidates. 

This method clearly helps a large mmority, for the maximum 
votewhichany candidate need aim at is not e/2 -(-1 but (w— 1 )c/2k 
- f-1. That is, in a three-member constituency any person who 
obtains one-third of the votes plus one is certain of being elected, 
and in fact he may need much less. In this case the smaller the 
constituency the more helpful to minorities. 

3. Each elector has one. vote which may be traiisferi'ed from 
one candidate to another in the order of the elector’s preference. 

This is the simplest and the best form of proportional representa- 
tion for use in small constituencies, and is that provided for the 
election of Senators by the House of Representatives. Any group 
which can obtain e/(nH-l)+l of the inoferences at any .stage of the 

counting is certain of election. If, for instance, there are + I- 

Pihks in the constituency, and they always vote Pink, it does not 
matter how manj' Pink candidates there are, because eventually 
one of them will be elected. The first preferences given to the lowest 
Pink will be transfeiTcd to the other Pinks ; all the preferences of 
the next lowest Pink will be transferred to the remaining Pinks ; 
and so on until only one Pink is left, and he will ar Jiypothe.si have 

-j- 1 votes and will be declared to be elected. The defect of 

4- 1 

this method is, however, that it requires an electorate whieii can 
mai’k 1, 2, 3, etc., on its ballot papjers. 

4. Each elector has n votes which he can cast as he pleases — 
all of them» to one candidate ; or as manj^ as he pileases less than n 
to one candidate and the rest to another candidate or other can- 
didates ; or one vote to each of n candidates. 

This was the crude form of proportional representation selected 
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by the Board of Ministers. Under it anj'- candidate is sure of oleotion 
if he obtains | +1 votes. That is, in a two-nieinber constitu- 
ency he may need one-third of the votes oast; in a three-member 
constituency he may need one- quarter ; in a four- member con- 
stituency he may need one-fifth ; and in a five-member constituency 
he may need one-sixth ; and so on. A minority candidate can thus, 
secure election in a. three-member constituency if ho can persuade 
one- quarter of the electors to give him all their votes or, as it i.s 
called, to ‘plump’ for him. The system thus lielps rainoritie.s, but 
not as much as under proportional representation with a single 
transferable vote. Under the latter system, if one-quarter of the 
electorate consists of Pinks, a Pink is certain to be elected ; but 
under the system chosen a Pink will pi-obably not be elected if 
there are two or more Pink candidates. 

It must of course be realized that a minority is not necessarily 
a racial minority. It may be based on race, caste, religion, economic 
iqterest, or pure politics. The peculiarity of Ceylon is that, for 
some, race, religion and caste are of importance /or election pui’- 
poses, whereas in Great Britain majorities and minorities are ex- 
pressed in terms of parties with different policies . It does not follow, 
however, that a racial minority of 25 per cent in a three-inom- 
ber constituency will be able to return a member of that race. In 
the first place, there may be two or more candidates of that race who 
will split the vote between them ; and in the second place many of 
the voters of that race may vote not according to race but accord- 
ing to religion or political or economic interest. What is more, 
there will be a tendency, as under the system of proportional 
representation, for a large number of candidates to bo nominated 
because all kinds of minorities will seek to use the opportunity 
presented by the multi-member constituency. In a single-member 
constituency with straight voting, a party or group has to aim 
at a 50 per cent vote ; in a three-member constituency a party 
or group has to aim at a 25 per cent vote only. Moreover, the fact 
that there will bo a chance for all kinds of minorities implies that 
the total vote will be split ; hence it also implies that independent 
candidates, not representing organized groups, will find election 
easier. The votes may be so much .split up among a variety of 
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candidates that no candidate has more than a small minority 
of the votes. In a three-member constituency there might be 
throe successful candidates each with less than a 20 per cent vote. 
In a five-member constituency a 10 per cent vote might be suffi- 
cient. 

It is inevitable that, when an attempt is made to give representa- 
tion to a communal minority, the emphasis of electioneering should t 
be upon communal ideas. The Ministers’ scheme was designed to | 
minimize communalisin by providing territorial representation i 
only, but in such a manner that the various communities were I 
reasonably sure of some representation on a non-communal basis, i 
Multi-member constituencies are necessarily based on communal 
grounds and therefore encourage communalism. This may bo offset 
by non-communal party organizations, but even they will have to. 
nominate candidates who have some communal influence, and they 
will find electioneering difficult in practice because the system, 
favours communal candidates. A jiarty which had the support of 
the majority in a three-member constituency might win only one 
seat. Delimitation Commissions will in fact bo faced by the old 
dilemma. People think in communal terms, therefore communal 
representation must be provided; but if such representation is, 
provided there will be an, increase of communalism. 

In spite of these difficulties, the Delimitation Commission was- j 
given the necessary power in section 41(5) of the Constitution, and 
the power is quite unfettered. They could divide the Island into 
multi-member constituencies, or have two multi-member consti- 
tuencies only, or have none at a.ll. They could not increase the 
number of Members to bo returned for a Province; but in other 
respects they could do as they please. 

The first delimitation was carried out by a Commission consist- 
ing of Mr L. M. D. de Silva, K.C. (Chairman), Mr N. ISTadarajah, 
K.C., and Mr H. E. Jansz, C.M.G. Their Iteport,^ which w'as un- 
animous, received legal effect by Proclamation. They summarized 
their functions as 

‘(a) That each Province of the Island he divided into electoral 
districts, the total number of which is specified in the Order and 
the aggregate of which totals 95 for the whole Island. 

'■ Kaport of the First Delimitation Gommisiiion. Gessiotml Paper XIII of 
194 ( 5 . 
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‘{b) That each electoral district of a Province shall have as 
nearly as may be an equal number of persons 

(i) subject to a proviso relating to transport facilities, phy- 
sical featiu’es, and community or diversity of interest 
of the inhabitants of the Province ; and 
(ii) subject further to the proviso that the rule is to give way 
wherever it comes into conflict with the directions in 
(c) and (d). 

‘(c) That the Commission may so divide a P rovince as to render 
possible the representation of minorities united by the tie of race, 
by the tie of religion, or by any other tie. Tlio Commission is direct- 
ed in making such division to minimize any disproportion that may 
ai’ise in the population figures of the .several electoral districts 
demarcated in the Province. , 

‘{d) That the Oommi.ssion may create electoral districts return- 
ing two or more members but in ho doing shall not increase the 
number of members to be returned for the Province beyond that 
.specified in tho Order.’ 

The emphasis in the Report, as in the evidence given before the 
Commission, was on the aspect of ‘community or diversity of 
interest’. Unlike some of the evidence, however, the Report starts 
foom the principle of equality of representation within the Province 
and modifies it on the basis of community of interest. In other 
words, community of interest is not tho factor on which distribu- 
tion is made but a factor which renders' possible a reasonable 
departure from equality of represent atfon. Subject to tliat con- 
sideration, the Commission felt that they slumld, in the absence 
of insuperable practical difficulties, favour the repre.sentation qf 
minority interests ; and most of tho discussion proceeded on that 
basis. It may perhaps be said that on one point the Commission 
did not lay sufficient emphasis. The phrase ‘render possible th(5 
representation of that interest’ was carefully chosen. It was not 
fissumed that electors would necessarily vote on communal, 
religious or caste lines ; what was assumed was that if any of these 
factors was dominant in the minds of tho electors then that 
interest should be able to secure representation. The phrase 
‘render possible’ assumes that electors can vote communally if 
they wish, not that thej' do so or ought to do so. 

The Commission decided in favour of 80 single- member con- 
stituencies, three constituencies returning two members each, and 
one returning three members. In the Western Province, cosmo- 
politan Colombo Central was made a three-member .seat, it being 
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assumed that if this was done one of the members elected would 
be a Tamil. In the Southern Province, Ambalangoda and Bala- 
pitiya Wore combined into a two-member seat in the hope that the 
arrangement would alleviate the caste differences among the 
Sinhalese in those areas. The Commission were doubtful whether 
this could be the result, but it seemed better to put the competing 
castes into one constituency than to have a caste minority in each 
of the two constituencies. In Sabaragamuwa, Balangoda was gi ven 
two scats in the liope that the minority of Indian Tamils would bo 
suffioientiy strong to give them one seat. In the Central Province, 
Kadugannawa was given two seats in the hope of solving another 
caste problem. 

The pi'oblera of enabling the Indian Tamils to secure adequate 
representation was, however, a difficult one, and the assistance of 
the Agent of the Government of India was sought. Owing to the 
fact that many of them are not domiciled in Ceylon and have not 
taken out certificates of permanent settlement, their voting 
strength is proportionately lower than among other communities, 
and this feet was taken into consideration by the Commission. 
The boundaries were so arranged as to enable the Indian Tamils 
to win Nuwara Eliya, Talaw’akele, Kotagala, Nawalapitiya and 
Maskoliya in the Central Province, and Badulla and Haputale in 
Uva, while they iiad a chance of one of the seats in Colombo 
Central, one of the seats in Balangoda, and the Maturata seat. 
Assuming them to vote communally and not to get Sinhalese votes, 
the Indian Tamils would thus get seven seats and might get ten. 
On an all-island numerical basis they should get ten and on a 
provincial basis they .should have eight. The impossibility of 
guaranteeing proportionate representation arises from the fact 
that most of the Indian Tamils live on estates which occupy the 
hillsicle.s, while the valleys between are mainly occupied by Sinha- 
lese villagers. Thus in Sabaragamuwa, though there are nearly 
100,000 Indian Tamils and 125,000 Indian and Ceylon Tamils, it 
ishiot possible to provide a single definitely ‘Tamil’ seat, though 
an effort has been made at Balangoda, 

It was also difficult to secure adequate representation for the 
Muslim community because, except in the Eastern Province, they 
too are scattered. In the Eastern Province there are three seats 
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which could be won by Muslims. Inthethree-member Colombo Cen- 
tral constituency they are 33 per cent of the population and might 
gain one seat. A separate seat was given to Mannar in the Northern 
Province although on a strict population basis it sliould be asso- 
ciated with Vavuniya ; and though the Muslims were only one- 
third, divisions among the Ceylon Tamils might enable the 
Muslims to win it. In the North-Western Province the Puttalam 
seat was treated in the same way. Thus the Muslims shouhl be 
able to gain between four and six seats. On a numerical b.-isivs 
they would be entitled to six. 


The probabilities in their arrangement, compared with the pro- 
portionate figure calculated on an all- Island basis, were assessed 
by the Commission as follows: — 



PrOI’ORTIONATB 

Pbob.\blb 

Low-country Sinhalese 

41 

32 

Kandyan Sinhalese 

25 

36 

Ceylon Tamila 

12 

13 or 14 

Indians 

10 

7 or 8 

Muslims 


4 


The test of the Ministers’ formula, as modified by the Soulbury 
Report, must of course lie not in this comparison but in the com- 
parison which would have to he drawn if strict territorial repre- 
sentation were provided. It is very probable that the Soulbury 
modifications made very little difference to the result. 

Section 40 provides for the appointment of a new Delimitation 
Commission within one year after each census other than that of 
1946. On the basis of the preliminary figures of the census of 1946, 
the following would have been the changes if section 76 had not 
fixed representation on the basis of the 1931 census: — 


Province 

1931 Cen.sus 

1946 Censfs 

Western 

20 

26 

Central ... 

15 

17 

Southern 

12 

15 

Northern 

9 

10 

Eastern 

7 

8 

North-Western 

10 i 

12 

North-Central 

' ' 5 1 

6 

Uva ...1 

1 1 

1 . 8 

Sabaragamuwa ...i 

\ ■ 10 ■ i 

! 12 

Totabs ... 

' 

1 114 
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It will be seen that the increase of population tends towards a 
larger representation of the Sinhalese areas, though it does not 
necessarily follow that the new voters are Sinhalese. These 
changes will not affect representation until after 1956, however. 
The Soulbury Commission recommended^ that before the census 
of 1956 it would be desirable to set up a Select Committee of 
the legislature to examine and report upon the working of the 
scheme of representation, with a view to formulating appro- 
priate terms of reference for the Delimitation Commission. Any 
alteration in the terms of reference would require an amendment 
of section 40 and any such amendment would need a vote of 
two -thirds of the whole number of Member.s of the House of 
Representatives, in accordance with section 29(4). 

' Paragraph 277. 
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THE PARLIAMENT 


In accoi’danco with section 7, the Parliament of Ceylon consists 
■of the King, the Senate, and the House of Representatives. There 
is some confusion, oven among lawyers, in the use of terms. It 
needs to he e.'cplained, therefore, that technically Parliament is 
not a permanent body. A Parliament is summoned and dissolved, 
and between a dissolution and the next meeting there is no Parlia- 
ment. The name aro.se because the early Kings of England wanted 
occasionally to consult a ivider range of intorost.s — the burgesses 
of their boroughs and the knights of their shires as well as the lords 
of their Councils. The King was then said to hold a Counoil in 
Parliament. In course of time the King left the members of the 
Council in Parliament to discu.ss matters among themselves and 
himself attended only when opening or proroguing (i.e. sending 
away) the Parliament, or when decisions (Acts) had to be taken. 
These discussions in the absence of the Kdng were informal, and 
the members of the Council might meet in groups. In time, how- 
ever, the number of groups was limited to two, the Lords being 
in one group and the Commons (i.e. the knights and the burgesses) 
in another. Tliese group.s became formal assemblies known respec- 
tively as the House of Lords and the House of Commons. They 
claimed, successfully, that their concurrence was necessary for the 
makiiig of laws and the ajjproval of taxation, An ‘Act’ is still done 
by all three sections of tlie Parliament — ^the Kingi the Lords and 
the Oommon.s — meeting together, though the King is almost 
invariably represented by Lords Commiasioners : but tho essential 
■debates take place in the two Houses, and the amount of business 
is so large that there is almost always a Parliament in being. 
When the King ‘dissolves’ one Parliament, therefore, ho gives 
orders for the .summoning of another. Also a ‘prorogation’ — the 
period dxu'iiig which the Parliament, .so to speak, .stands dovrn 
ready to be called up again — is of short duration, because there 
is a ‘session’ of tho Parliament every year. 
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In tlie Dominion system tlio process of emphasizing the meetings 
of the two Houses has gone so far that even ‘Acts’ are not done by 
the King (or the Governor-General) in Parliament. Bills are jjassed 
by tho two Houses and then submitted to the Governor-General 
for tho royal assent. They become ‘Acts’ when he assents to them 
m the King’s name. This is the process in Ceylon. Bills aro passed 
by the House of Representatives and the Senate, or in certain 
circumatances by the House of Rej)resentatives alone, and then, 
submitted -to the Governor- General for the royal assent. He has 
j>ower to assent in the King’s name. In other respects, howevei-, 
tho theory is maintained, though sometimes tho language is not 
very apt. Section 8(2), for instance, says that the Senate is a 
‘permanent body’. It caimot be so, for it no longer exists when a 
Parliament is dissolved. It is no more permanent than the House 
of Lords. The Senators are entitled to bo summoned at any time 
during their respective terms of office, j ust as the Lords are entitled 
to be summoned so long as they live : but when tho Parliament 
of Ceylon is dissolved there is no Senate, just as when tho Parlia- 
ment of the United ICingdom is dissolved there is no House of 
Lords. 

Tho power to summon Parliament is vested in tho Governor- 
General by section 15(1). The State Council was dissolved under 
section 79 of the new Constitution of 1946. Under section 80 the 
Governor issued a Proclamation ordering elections for the House 
of Representatives. On the day fixed for the meeting of Parlia- 
ment, the House of Representatives met and proceeded to the 
election of a Speaker, a Deputy Speaker and Chairman of 
Committees, and a Deputy Chairman. Thoii it elected 15 Sonator.s 
()y single transforiiblo vote. Next, the Governor nominated 15 
Senators and the Senate then met. Once the first Parliament 
was constituted, there was no further difficulty. It will remain in 
being (though not necessarily in sessioir) until it is dissolved. 
Under section 15(4) a Proclamation dissolving Parliament will 
summo.n a new Parliament and fix a date for elections to tho 
House of llopresentatives. Since Senators are elected for fixed 
periods of six year.s, the Senate will already be constituted (though 
tlrere may be vacaneios to be fiUod), and it will simply be 
reconstituted at tho beginning of the new Parliament. By section 
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11(5), however, a House of Representatives can continue for a 
maximum period of five years. If Parliament is not sooner dis- 
solved, it is dissolved automatically as soon as the House of Re- 
presentatives has continued for five years. The Governor-General 
would then summon a new' Parliament under section 15(1). 

The State Council had power to adjourn from time to time ; but 
subject to such .adjournments it remained perm.anently in session. 
This was because it had executive as well as legislative, functions 
and its Executive Committees might be sitting at any time. The 
new- Parliament is, however, merely a legislative body, and there- 
fore reverted to the practice of the Parliaments of the United 
Kingdom and the Dominions. Its work is arranged in sessions, 
<>ach ending with a prorogation by Proclamation. By section 15(3) 
a Proclamation proroguing Parliament must fix a date for the next 
session; and by section 15 (2) there must be at least one session in 
every year. The effect of a prorogation is to clear the order paper, 
for all questions and motions lapse unless they are specially carried 
over by resolution, and it is rare (in the United Kingdom) for such 
resolutions to be passed. Betw'een .summons and prorogation 
Parliament is in session ; but actual sittings of each House are 
determined by that House. Once summoned by the Governor- 
General, it may adjourn .at its pleasure and arrange the dates and 
times of its meetings as it wishes. 

The first Parliament was summoned by the Governor acting in 
his discretion, for there was no responsible Government in office 
until the first Parliament was constituted. In appointing Members 
to the House of Representatives and Senators to the Senate the 
Governor acted in his discretion, for it was specifically so provided 
in the Constitution of 1946; but now under section 4 of the Constitu- 
tion, as amended in 1947, the Governor-General will exercise all his 
functions in accordance with the constitutional conventions appli- 
cable to the exercise of a similar function in the United Kingdom 
by the King. This means that almost invariably he will accept the 
advice of the Prime Minister. Formerly it w.as the Cabinet that 
advised dissolution in the United Kingdom, but in 1918 a change 
occurred, and since then the Prime Minister alone has advised.^ 
The point is of some importance, for it sometimes happens that a 
1 W. I. JeiittingB, Cabinet Oouemment, pp. 307-18, especially isp. 311-13. 
Further avidanoe ivill ba published in the sooond edition. 
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dissolution is required owing to the break-up of the Cabinet itself. 

Thus in 1946 the Conservative Mhristers desired an election in 
July while the Labour Ministers wished to postpone it until the 
new registers came into operation in October. Mr Churchill, as 
Prime Minister, did not consult the Cabmet, but advised an elec- 
tion in July. 

It is quite plain that the Governor-General cannot dissolve 
Parliament without advice. In the United Kuigdom it is legally 
imj)Ossible because certain legal formalities have to be observed. 

The King has to find some Ministers who wilt ‘advise’, which'’ 

means that in order to secure a dissolution of Parliament against 

this advice he must dismiss his Ministers and obtain a new Prime | 

Minister who will give the necessary advice. There are no such legal 

formalities in Ceylon, but there cannot be any doubt about the 

conventions in the United Kingdom, ^ and those apply to Ceylon 

by law. The Governor-General cannot dissolve Parliament without ; 

first finding a Prime Minister who will advise it. | 

On , the other hand, it .seems clear that the King can refuse to 
accept the Prime Minister’s advice, and therefore that the Govern- 
or-General can do so.® The question does not often arise in practice, 
because if the Cabinet has a majority in the House of Commons (or 
the House of Eepresentatives) it is in a strong position. If the King 
(or the Governor- General) does not accept the advice, the Cabinet 
can resign. If their majority holds, no alternative Government 
having a majority can be formed, and accordingly the new Govern- 
ment has to advise a dissolution in the hope of getting a majority. 

Thus, the King (or the Governor-General) has to accept the dis- 
solution. This may not happen quite so easily in Ceylon, for it is 
unlikely that party lines wiU be so strict as in the United Kingdom, 
and in all probability if the Governor-General refused it would be 
because he thought that an alternative Government could be 
formed. This was done in South Africa in 1939. General Hortzog 
as Prime Minister advised a dissolution. The Governor-General 
refused, whereupon the Prime Minister resigned and the Governor- 
General sent for General Smuts, who was able to form a Govern- 
ment which retained a majority in the House of Assembly. On the 
other hand, in Canada in 1926 Mr Mackenzie King as Prime 

1 Ibid., pp. .^08.11. * Ibid., pp. 313-18 


Minister advised a dissolution. The Governor- General refused and, 
on the resignation of the Cabinet, sent for Mr Moighen, the Jjeader 
of the Opposition. He was unable to secure a majority and advised 
a dissolntion, which the Governor- General perforce granted. It i.s 
however of some importairce in Canada which Government ‘goes 
to the country’. It maj'' be so in Ceylon, for in the absence of rigid 
party lines the Prime Minister obtains some prestige merely 
through being Prime Minister. Also, it is commonly assumed — it 
is unnooossary to ascertain whether the assumption i.s true or false 
r— that the suxrporters of a Minister are able to obtain ‘favours’ for 
tlmr su]rporters. Accordingly, the supporters of a Government 
may obtain some votes because they are suirxiorters of the Govern- 
ment. 

The basis of all these conventions is the rule that the King (and 
the Governor-General) must be imi>artial and above politics. He 
is a sort of umirire who ha.s to see that the game is played not only 
according to the rules but in the correct spirit. He can do much by 
advice, for he can point out to one set of Ministers that if they 
stretch the rules to their own advantage they will create prece- 
dents for their opjiononts to follow. The tradition of ‘playing the 
game’ is firmly fixed in the United Kingdom, and the ICing ha.s a 
prestige which no Govomor-Genoral can ever enjoy ; it is every- 
body’s business to see that ho does not got involved in politics. 
With a ‘European’ Governor-General and a Ceylonese Miinistry it 
is unlikely that the same care will bo observed: nor, indwd, will 
the Governor-General have advice equivalent to that whiclr the 
King receives from ‘Buckiugliani Palace’. Accordingly, it may 
bo useful to mention certain problems which have"! arisen in. tlie 
jJominioiis: 

1. In Tasmania in 1914 the Governor imposed on a new 
Ministry the condition that it siiould advise a dissolution, ‘fhe 
new Ministry, having accepted ofiico, refused so to advise. The 
Secretary of State informed the Governor that no .such condition 
ought to be imposed.^ 

There cannot he any doubt that the Secretary of State was 
correct. The Ministry, not tho Governor, is responsible for ohtisin- 
ing and retaining a parliamentary majority, and it.s advice must 
be governed by the political conditions prevailing. 

> See Hi V. Evatt, The King and his Dominion Governors, pp.30-(j. 


2. In Australia in . 1909 the Governor-General refused a dis- 
solution of the House of Representatives because an alternative 
Government was possible owing to a coalition between two 
minority parties (a situation which might easily arise in Ceylon) 
and beeauae the Parliament had only a year to run. Thci’e is in the 
documents an interesting list of circrrmstance.s in which, according 
to the Ministers, dissolution would probabty bo granted. 

o. The Governor-General of Canada, in 1926 refused to a.sk the 
tSocretary of State for the Dominion.s for his opinion.® It cannot 
1)6 doubted that he was right so to refu.se. The Governor- General 
for the purpose of this function is a constitutional monarch. He 
can take unofficial advice from whomsoever he pleases; but the 
Government of the United Kingdom ought not to interfere in 
what is essentially a Canadian problem. It may bo noted, too, 
that the Secretary of State for the Dominions firmly refused to 
instruct the Governor of New South Wales, or even to give advice, 
in an almost contemi)oraiieous dispute.® It is submitted that this 
must apply to Ceylon. The Governor-General has to follow the 
constitutional conventions of the United Kingdom, that is, he 
must decide the que.stion on .such advice as ln> can obtain locally. 
He ought not to cable London for it. 

4. In Victoria in 1872 the Prime Minister mentioned four 
conditions in which a dis.solution would bo justifiable ( in the 
Commonwcaltli in 1909 the list was extended to .seven The 
Governor refused a dissolution and also refusiod to admit that in 
any of the oases mentioned tlio Governor must allow a dissolu- 
tion without reference to the circumstances.® In other words, 
it is impossible to lay do-wn in advance the circumstances in 
which a dissohxtion will or Avill not be granted. There is nothing 
in more recent practice to justify a contrary rule. 

The position may be summarized by saying that in all normal 
circumstances the Governior-General must accept the advice of his 
ITime Minister, but that there ma 3 r be cases where he might feel 
a dissolution to be unnecessary and to be almost, if not quite, an 
abu.sc of his legal power to dissolve. It would be impossible to in- 
dicato the cases in advance ; but they might occur, for instance, 
1 Ibid., 1315.50-4, o.speciully pi3.52-;i. ® Ibid., p. .50. 

®Ibid.,pp. 121-30, especially pp. 122 and 12S. *Ibi<;l., pp. .52-3. 

= Ibid., p. 219. 
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where a. Prime Mnister had lost the support of his own colleagues 
■and of his party, so that aperfeotly satisfactory Government could 
be formed without him aud without a dissolution; or it might 
occur where a Government, having failed to get a majority (or an 
effective majority) at one election proceeded almost immediately 
to advise a second dissolution. These must be taken as o.Kaniples 
only, and even as examples they might not be applicable; for in- 
stance, two elections in rapid succession might be the only means 
of persuading the electorate to make up its mind which (3-ovei'u- 
ineiit it wanted — as in the United Kingdom in IS)2o and 19:M-. 
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LEGISLATIVE POWERS 

1 . Powers 

The legislative powers of the Cejdon Parliament derive from 
two sources, the Ceylon (Constitution and Independence) Orders 
in Council, 1946 and 1947, and the Ceylon Independence Act, 1947. 
The basic power is contained in sectioir 29(1) of the Ceylon (Con- 
stitution) Order in Council, 1946: ‘Parliament shall have power to 
make laws for the peace, order and good government of the Island.’ 

The phrase ‘peace, order and good government’ is not a descrip- 
tion of the purposes for which legislation may bo enacted, nor is it 
nece.ssary for a Court in relation to each Act of Parliament to 
decide whether it deals with ‘peace’, or ‘order’, or ‘good govern- 
ment’: the phrase is the lawyer’s way of stating absolute or com- 
plete power. Power to legislate for the peace, order or good govoni- 
ment of a country is a power to legislate on any subject whatever; 
it is a power ‘as plenary and as ample as the Imperial Parliament 
in the plenitude of its power possessed or could bestow’.^ 

When the provision was enacted in the Coirstitution Order of 
1940, however, it had to be read subject to three classes of limita- 
tioirs. First, there were limitations in the Order itself, imported by 
the phrase ‘subject to the provisions of this Order’. There were 
and still arc two such limitations in section 29. There %vas and still 
is a ])ower in section 39 foj' the King on the advice of a Secretary 
of State to disallow certain narrowly defined classes of Acts of 
li’ai.iiament. These limitations remain and are discussed below. 

Secondly, there were limitations implied in the fact tliat the 
power was confeiTcd by an Order in Council, Under section 30, the 
liing in Council retained a power to legislate for the Island and 
there was notliing in section 2i) to authorize the Ceylon Parlia- 
ment to I'epeal or amend such Orders in Council. On the coiitrarj'-, 
tile power in section 29(4) was specifically limited to Orders in 
Council in force in the Island on the date of the first meeting of 
^ Hodge V. Wlte Queen, 9 App. Cas. 117, 


tlio Houso of liopi’cseiitatives. yecfcion SO lias lunvovor been ic;- 
v'okfid Irv' seetioii 4 of tlie CoyUm rnflejioMdoiice Oi'dei; in domunl. 
.l!)47, and seetioii 29(4) ]ias been .so amended as to enable tint 
Ceylon I'aclianient to revolus or amend any in’ovision ot any Order 
inOonncil. Tlie invocation of section 30 abolishos the powm' of the 
King in Council, for it is a well known rule of law laid down by Ijord 
Mansfield in the fa.inons case of Uwmphdl v. Hall ^ that wlien the 
King has granted a Constitution to a colony he cannot ‘dcroigale 
from his grant’ by enacting legislation. otJu-rwise Ilian through tlie 
colonial logislature, nule.ss he. ha.s reserved such a ])owor to himself 
hy the instrument eoutbrriug the Constitution. For tliat reason 
L'vory Order in Council e.vlonding to Ceylon and issued hoforo the 
Tudependence Order did in fact reserve such a jiowtr. Tlie power 
reserved in the Constitution Order has however tlisappeared with 
the revocation of section fit); the similar jiowers in the Amendment 
Orders have been revoked by the Seliedule to the Independence 
Order; and the Independenee Order itself retains no pow'cr. Tims 
the ICing can no longer legislate for Ceylon by Order in Council. 
What ho can do hy section 4(1) is to appoint a Governor-Goneral. 
and by reason of tlie definition of ‘Govonior-GeneraT in seotioii fi 
he may also ajipoint an Ofiieer administering the Government or 
a Dejmty Govcrnor-fleuerai. This may be done by Letters Patent 
and Commission, and those documents will continue to include a 
power of amenclmeut. 'Chis is however an executive and not a 
legislative function, and in any ease it is exercised on the advice 
of the Ceylon flovornment in acconlauce with .section 4 of the 
Constitution. 

Thirdly, there rvero limitations implicit in the sovereignty of the 
ihri-liament of the United Kingdom, 'riiese have liecn dealt witii 
by the Ceylon Independence Act, 1947, as i:bliow.s ; — 

1. I3y the mere fact tiiat the Dutch territories in Ceylon were 
coded to His Majesty by tlie Treaty of Amiens, 1802, and the 
Kandjnin Kingdom by the Kandyan Convention, 1815, the Island 
became subject to the legislative authority of tlie Parliauient of 
the United Kingdom. It is now jirovided by section 1(1) of the 
Ceylon Independence Act, 1947, that no Act of the Parliament 
of the United Kingdom passed on or after tlie appointed 
1 ().774) Cowp. 201. 
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'{lay shall extend, or be deemed to extend, to Ceylon as 
part of the law of Co.ylon, unless it is expressly declared 
in t'hat Act that Ceylon has rerpiested, and consented to, the 
onaetment thereof. Thi.s jjrovision, which is to the same effect 
■as sootioi\ 4 of the Statute of Westmhister, 1031, maintains the 
legislative authority of the Parliament of the United Kingdom 
because tliere may be matters, such as those relating to the dc.scent 
•of the Crown or Britisli nationality, which tlie United Kingdom 
atid the Dominiotxs would prefer to have regulated by imperial 
legislation. Li any event, certain types of constitutional legislation 
for Canada, Australia and New Zealand required imperial legisla- 
tion, and accordingly a provision applying to all the Dominions 
liad to make it possible for legislation to bo enacted by the Parlia- 
ment of the United Kingdom. 

By reason of the provision next mentioned, the Ceyloix Parlia- 
ment can repeal or amend this section, and in particular it can 
deline which authority is to give the request and couseut of Ceylon. 
The Statute of 'Westminster itself requires that the request and 
consent of Australia shall he given by the Parliament as well as the 
flovornraent of the Commonwealth. In South Africa the Statxis of 
the Union Act, 1934, requires that any Act of the Parliament of the 
United Kingdom be extended to the Union by Act of the Pa-rlia- 
raent of the Union. In Eire the povver has been abolished alto- 
gether; and in India and Pakistan .seetion b of the Indian Tndepen- 
deiuie Act, 1947. requires the consent of the rcsjiective legis- 
latnres. In Ceylon as in Canada and New Zealand the (piestion 
has been left open. 

2. Ceylon was a ‘colony’ within the. meaning of the [nterpreta- 
tion Act, 1889, and the Colonial Law.s Validity Act, 186.5, ajxplied 
to it. By .section 2 of that Act any Ceylon law which was repugnant 
to any Act of the Parliament of the United Kingdom oxtendiug 
to the [aland, or any Order oi.‘ Ilegulatiou made under authority 
of such Act, was void and ino]jerative. By section 4(2) of tlio 
Ceylon Independence Act, 1947, the word ‘colony’ does not include 
Ceylon in any Act of the Parliament of the Uixitod. Kingdom 
pas.sed after 4 Februiiiry 1948. After that date, too, clause 1(1) of 
the First Scheduie to the Act of 1947 iwovides that the Colonial 
Laws Validity Act, 1865, will not apply to any law made a Iter 



4 Ft4)niiiry 1!)4S ))y the Parliament of Ceylon. .It is speeilically 
jji'ovided that no law and no provision of any law inado after 
4 Felniiai'y l!)4S by the .Padiilment of Ceylon ‘sliall bo void or 
inoperative' on tlie uround that it i.s ropngjiant to tlie law of 
Cneliirid, or tft tti(! provisions of any existing or future Act of 
Parliament of tlie United Kingdom, or to any order, rnlo or 
regulation made under any such Act, and tlie powers of the Ua.rlia- 
ment of Ceylon sliall include tlie ]iower to repeal oi' amend any 
such Art, order, rule or regulation in so far as the same is piart of 
the law of Ceylon’. 

These jirovisions, which repeat section 2 of the Statute of West- 
minster, 1031, abolish tlie most serious limitations on the power.s 
of the Ci'ylon rarliament as they stood at the end of 1!)47. There 
was and still i.s a considerable body of law, particularly in sucli 
fields a.s the title and powers of the King, British nationaIif>% 
merchant .shijiping, prize courts, emorgenc\' ]iowers, and so on. 
which applies to Ceylon by imperial legislation. Until 4 Eobruary 
1948 this could not be amended or repealed by the Ceylon 
Parliament. It can now bo repealed or amended by ordinary 
legislation, though if it requires an amendment of the Constitution 
the ju’ovisions of the Constitntiou nmst be observed. 

The power conferred by clause 1 of tlie First Schedule to the 
Ceylon fnde])endence Act, 1947. added to t,he power of con.stitu- 
tional amendment conferred by section 29(4) of the Ceylon 
(Constitution) Order in Council, 194(i, gives the Ceylon Parliament 
jiowe]’ to enact the legal changes required for secession, Ceylon’s 
jdfice in the Britisli Commonwealth depends in law upon 

(«•) The King’s prerogative powers derived from the ce.ssion 
in 1802 and 1815; 

(!)] the legislation of the Parliament of the United Kingdom 
extended as a result of the cession or applied sirKse the cession, 
including the Ceylon .Independence Act, 1947; and 

(c) the Ceylon (Constitution and independence) Order, s in 
Council, .194(1 an<l 1947, which derive fro nv the King’s prerogative 
j)ower8. 

It is clear that (a) and {h) can be changed by legislatioji under tlic: 
li'ir.st Schedule to the Ceylon Independence Act, 1947. It is equally 
clear that (c) can be changed under section 29(4) of the Ceylon 


(CoTiatitution) Order in Ooimcil, 1946, in the manner j)rovided by 
that subsection. It follows that a lawful secession can be effected 
by an Act of the Ceylon Parliament assented to by two-thirds of 
all the Members of the House of Representatives. 

3. The power of the Ceylon Parliament to legislate extra-terri- 
torially was a matter of some doubt in view of fairly recent 
decisions of the Judicial Committee of the Privy Comicil.^ The 
power is now conferred expressly by paragraph 2 of the First 
Schedule to the Ceylon Independence Act, 1947. 

Thus the only limitatioms on the legislative power.s of the Ceylon 
Parliament are those in the Constitution itself. Of these there are 
three ; — 

(i) Section 29(2) of the Constitution was taken from the Minis- 
ters’ draft and was designed to meet the fears of some of the 
political leaders that there would be discrimination according to- 
religion or race. It provides that no law enacted by the Ceylon 
Parliament sliall 

‘ (a) prohibit or restrict the free exercise of any religion; or 

(b) make persons of any community or religion liable to dis- 
abilities or restrictions to which persons of other communities or 
religions are not made liable; or 

(c) confer on persons of any community or religion any privilege 
or advantage which is not conferred on persons of other communi- 
ties or religions; or 

(d) alter the constitution of any religiou.s body except Avith 
the consent of tlie governing authority of that body; 

Provided that, in any case where a religious body is incorporated 
by law, no such alteration shall be made except at the request of 
the governing authority of that bodju’ 

The insertion of ‘fundamental rights’ into a Constitution has 
boon a common practice since the Bill of Rights was inserted into 
the Constitution of the United States of America. The precedent 
for this particular provision was found in the Government of 
Ireland Act, 1920, Avhich continues to apply to Noidhern Ireland 
and which sought to protect the Protestants from discriminatory 
legislation in Southern Ireland and the Roman Catholics from 
distirirainatory legislation in Northern Ireland. Laws which 
infringe section 29(2) of the Constitution are declared by section 

’■ McLead v. Atlornon-Qunmd for . New South Wales flSOl] A, C. t.'iu ; 
Attorney-Qme.ral for Canada v. Cain [190G] A. 0. .142 ; Croft and Dumjjhy, 
(■1933] A. C. Ml ; donninos und Youn", GonstUuUonal Lines af the .Hritish 
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to be void and may therefore be declared to be void by any 
(.'curt in tlie Island. 

(ii) iScotion 29(4) of the Constitution, as now enacted in section 
of the Ceylon Independence Order in Council, 1947, is not striotly 
a limitation on legislative power, for it deals with the exercise of 
file jiower rather than with the power itself. Once a Bill receives 
the royal assent and thu.s becomes an Act of Parliament it cannot 
lie clialleiiged unle.ss it is alleged to come within section 29(2) or is 
disalhnved under section 39. TOiat section 29(4) provides is that a 
Bill amending the Constitution shall not be presented for the royal 
assent imloss the Speaker certifie.s that two-thirds of the whole 
number of Members voted for it in the House of Kepresentatives. 
Asstnning that there are no vaeancie.s among the Members, it must 
therefore be supported by 68 Members. In substance, though, 
it is a limitation on legislative power, of a kind not imoommon in 
democratic Constitutions, designed to protect sub.stantial minori- 
ties. In the fir.st Parliament, for instance, it w'ould be imiiossible 
for the Government to secure an amendment of the Constitution 
without having the supiiort of a substantial section of the Oj)- 
position. 

(hi) Section 39 of the Constitution, again, is striotly not a 
limitation on legi.slative powers because an Act which como.s with- 
in its terms will be valid 'when enacted, though it may become 
invalid through subsequent disalloivance. The section is designed 
to avoid the risk of any fall in the Island’s credit due to the con- 
stitutional changes and in particular to the removal of the control 
possessed by the Government of tlic United Kingdom. It applies 
only to law.s affecting the stocks specified in the Second Sohednle, 

! hough it may be extended to other stocks if the Ceylon Govern- 
ment so request under section 39(2). Tliough the King may I)e 
«.<lvi.sed througli a Secretary of State to disallow legislation, it is 
clear from section 4 that the advice must originate witli tlu) 
Ceylon Government. 

These limitations on the power of tlic Ceylon Parliament show 
tlml, it is not a sovereign legislature in the sense in w'hich the term 
is commonly msed: that is, it has not complete and unlimited 
Iegi.slative jm-ft'er. This does not imply any limitation on the 
sovereignty of Ceylon, for it is customary, in democratic Constitu- 


lions, to impose limitations on legislative power. That power is in 
fact, thoiigli not in theory, vested in the majorities in the legisla- 
ture for the time being, and it is considered dangerous not to limit 
it. The actual di.striljution can in any event be altered by consti- 
tutional amendment under section 29(4) of the Constitution. 

2. Distribution of iegisiative giower 

The Parliament of Ceylon consists of three parts, the King, 
the Senate and the House of E>ej:)resentative.s. The form i.s slightly 
different from tlnit adopted in the United Kingdom but is the same 
as that adopted in the older Domiiuou.s. In the United Kingdom 
the legi.sIativD jmwer is vested in the King in Parliament; that 
i.s, the Act is done in Parliament by the King, or by Lords Com- 
missioners anthoi’ized by him, sitting with the Lord.s and Com- 
mons. In practice, though, the power is exercised by the Lords and 
Commons sitting separately, who approve the Bill w'hioh is to be 
enaoted by tlio King in Parliament. In Ceylon a.s in the older 
Dominions this practice is made the law. The Bill is approved by 
the House of Bepresentatives and the Senate .sitting separately 
•and becomes an Act through the assent of the King given by the 
Governor- tTeiiera.1. This does not prevent the King or the Governor- 
General 01 ’ some Commissioner on the King’s behalf (e.g. the Duke 
of Glouee.stor at the 0 ])cuiug of Parliament on 10 February 1948) 
sitting in fi’arliannmt, and indeed Ceylon has adopted the British 
practice of having a King’s Spe(n-h (h'livered in Parliament at the 
opening of a session, though it has not J’olloAved the Britisli ])i'aetice 
of liaving a King’s S))eecli at a [)rorogation. Nor ATOuld it be 
ijupos.sible t<j have the royal assent siguilied in Parliament: but 
it is not legally neeessary to do so and in fact it is not done. There 
).s no pai'ticril;M' virtnet in this British tradition and accordingly 
it has not been followed. 

The royal assent is for all i)ractical ijurposes a formality. It i.s 
never refused in the United Kingdom and it is commonly assunKsl 
(hat by eouvention it cannot be refused, except porhajjs if the 
King is so advised by lii.s Ministers. It is po.ssible to imagine a ease 
in which the Ministers would so advise. For instance, if a Bill after 
mueh debaie was ready for assent when the Government resigned, 
it is imssihle that the new Government would advise the refusal oi 


asKiiiil, pcriitling reconsideration in the House of Representatives. 
Til any event, tlie United Kingdom convention in this matter is 
tlic 1 iw in (tej’lon by reason of section 4 of the Constitution. For 
all iiractical purpo.se.s the royal assent is a formality indicating 
the association of Ceylon with the British Commonwealth of 
Nations. 

In all normal case.s a Bill cannot be pre.sented for the royal 
assent imh'ss it has been passed, both by the House of Ropresenta-- 
lives and by the Senate. By section 31(1) a Money Bill must be in- 
trodneod into the House of Representatives, but any other Bill 
may be introduced into either Chamber. It i.s ‘read’ three times in 
I he onc' Chamber and i.s then passed to the other, where it may be 
approvofl, rejected or approved with amendments. If it is ap- 
proved, it goe.s to the Governor-General for the royal assent. If it 
is rejected nothing further happens unless the question is taken 
u]) again in the other Chamber. If it is approved with amendmont.< 
it goes back to the Chamber from which it originated, and is 
passed to and fro until the text of the Bill is approved or one 
Chamber rejects it. A Bill from the Senate always require, s the 
concurrence of the House of Representatives, but there are ease.s 
in which a Bill from the House of Representatives can receive tire 
royal assent without the consent of the Senate. 

It should be sa.id, first, that under section 32(2) a, Bill which has 
been passed by the Senate with air amendment which is subse- 
quent!}' rejected by the House of Representatives is deemed not to 
have passed the Senate. This is for convenience of drafting onl,v. 
A conflict between the two Chanrbers may arise because 

(i) having been passed by the House of Representatives a Bill 
is rejected by the Senate: i.e. the motion that the Bill be read a 
first, second or third time is rejected by a majority; 

(ii) having been pa.ssed by the House of Representatives it is 
irot passed by the Senate: e.g. iro motion for the first, .seeoird or 
third reading is prit down; or the motion is amended to read (for 
instance) that the Bill be read a' second time in six mouths; 

(iii) having been passed by the House of Represeritative.s it is 
passed with amendmcirts by the Senate, but the House of Rejirc- 
scutatives refuses to assent to one or more of these amendments, 
and the Senate refuses to give way. 
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Tlie. normal process in all these cases is to find a compromise. 
The House of Commons has had power to override the House of 
Lords since 1911, but only twice (both in 1914) has the power 
been exercised. It is the function of the Government to see that the 
legislative maoliine works .smoothly and the function of each 
(Jhaml)er to work with and not against the other. Nevertheless, 
Ijrovisions to legidato a ‘conflict’ had to be made, and tho.se 
ciiosen by the iSonlbnry Commission have been inserted in .sec- 
tions 33 and 34. 

Section 33 a]iplie,s to Money Bills. If a Money Bill (wlxich must 
be introduced into the House of Representatives and not the 
Senate) is 

(i) passed by the House of Representatives; 

(ii) sent to tlie Senate at least one month before the end of the. 
session; 

(iii) not passed by the Senate (as explained above) within one 
month after it is so sent; it may be presented for the royal assent 
and, when assented to by the Governor-General, become an Act of 
Parliament, without tire consent of the Senate. 

Section 34 applies to a Bill which is not a Money Bill. If such a. 
Bill is 

(i) jiassed by the Hou.se of Representatives; 

(ii) sent to the Senate at least one month before the end of the- 
session; 

(iii) not ])as,sed by the Senate (as o.xplainod above) in that 
.session; 

(iv) passed by tlni House of Representatives in the next se.s.sion; 

(v) sent to the Senate at lea.st one month before the end of 
that session; 

( vi) not passed by the Senate within one'* month after it has 
been so sent, or within six months after the commencement of 
that s(‘ssion, whichever is the later; it may be presented for the 
royal assent and, when assented to by the Governor-General 
(or tlie King if it comes within section 37(1) ), become an Act of 
Parliament without the consent of tho Senate. 

‘Honey Bill’ is defined by .section 31(2) as: 

'A Public Bill which contains only provisions dealing with all 
or any of tlie following snbject.s, that is to .say, tho imposition, 
repeal, remis-sion, alteration or r£^gulatiotl of taxation; the imposi- 



Tlie clefimtioii of Money Bill lias been adi]i;t)t.ed IVom fcho Pa rlia- 
ment Act, 1911. It is, however, cousiderably wider, and the 
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tiou for the ])aynu!)it of debt, e.Yj)enses of administratioii or other 
h’nancia/ purpo.ses, of charges on the Consolidated lAind or on miv 
othei' ]nihli(! funds or on moneys jirovided by Parliament, or the 
va,i'iation or i‘opoiil of any snch charges; tlie grant ,ot muncy to 
the Crown oi- to any a,nthority or person, or tlie variation or revoca- 
tion of any such' grant; lihe apjiropriation, ivaoipt, custody, 
investment,' issue or audit of aeconnts of piihlui money; tlie 
raising or guarantee of any loan or tlie repayment thereol, or t he 
establishment, alteration, administration or abolition of any 
.sinking fiiiid jirovidod in eomwxiou with any snch loan; or ii.ny 
.snbordiiiute matter incidental to any of tlie iiforos.iid .subjects ’ 

It is added that ‘imblie funds’, money' and ‘Joans’ 

‘do not include any taxation imposed, debt incurred, fund or 
money provided or loan raised, by any local authority'. The tasli 
of deciding whethei' a Bill is a Money Bill is left by section ;i3(2) 
to Mr ,S|)eaker. wlio must however consult the Attornejr- General 
or the Solicitor-General. Mr Speaker \\o‘ll eonaidei; each Bill when 
it has passed its third reading in the Huu.se of Representatives. 
He wilt consult tlie Attorney-General and if after sucli eonsulta- 
tion he considers that it is a Money Bill, he will imdorse on it a 
oertitieate to that effect. By section 35 this certificate is eouclnsive 
for alt ]mrj)oscM and must not hi* (lue.stioncd in any coiut of lav. 

must again certify when the Bill comes back from the .Senate. 
Tliero i.s notiiing in fJie Constitution to prevent tlie .Senate from 
ameufling a Money Bill. In the United Klingdoni it would be a 
broach of jirivilege for the House of Lords to do so, and this 
privilege can be acijnired by tlie House of Representatives by 
legislation under section 27: but unless and until sueii legislation 
is passed there is nothing to jircvent amoiidmeuts being m.i.de in 
the Senate. Accordingly, a Bill wiiicli is a Money Bill wlnm it 
goes to the Senate is not necessarily a Money Bill when it has 
by tlie .Senate and, if any amendments have been 
by thiv House of Repre;sentatives the Bill must again 
to see if it can be certified. This certilicate. too, 
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Bill. Such a Bill must deal witli one or more of the mattor.s sot 
out in the definition, and must deal witli those matters only. 
Secondly, it i.s doubtful whether the administrative machinery 
required for one of the matters dealt with is within the definition. 
For in.stance, if a Bill authorized the levy of a social .security 
contribution’ on certain types of income it would be within the 
definition becau.se it would deal only with the imposition of taxa - 
tion; if it provided for the paj'-ment of that contribution to a 
Social Sc.-urity Fund it would still bo a Money Bill because 
it would deal with the appropriation of public money; but if the 
Bill further e.stablished a Social Security Comrais.sion to manage 
the Fund, consi.sting of per.sons having certain qualificatioms and 
acting according to specified rules, it is arguable that it would 
go outside the definition; and it isjjuite certain that if it dealt 
with the manner in which the Social Service.s Commis.sion was to 
administer the Fund in the interest of the citizens it would 
not be a Money Bill. In all probability a distinction must be 
drawn according to purpose,. If the real purpose of the Bill is to 
impose taxation, the provisions for x-alsing it, including all the 
administrative provisions, deal with ‘subordinate matter inci- 
dentar to the levying of taxation. If the purpose is to create a 
new social service, the levying of taxation i.s still within the 
definition, but the machinery for administering the fund .so collect- 
ed is not. Similarly with ‘appropriation’. A mere Appropriation 
Act is clearly within the definition; but a Bill which apjxropriated 
money to a particxilar purpose and proceeded to indicate the 
manner in which tliat purpose was to be fulfilled would not be a 
Money Bill. 

It will be seen that the Hou.se of Representatives can secure 
(nractmont of a Money Bill within one month after the date of 
its introduction into tire 8ona.tc. In the case of a Bill other than a 
Money Bill, a delay of one .session is required. Indeed, it may l)e 
rather more. No further proceedings can be taken in the first 
session, except of course, to attempt to find a compromise accept- 
abk^ to both Chamber.s. If in the second session it is rejected 
Ijy tli<^ Senate, it may at once bo presented for tire royal assent. 
If it is amended by the Senate the proceedings must continue 
vuitil it is certain that the Senate insi-sts on its amendment and 
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the House of Reiiresentatives disagrees. That is, when tlie Bill is 
amended by the Senate it must be returned to the House of 
Rei)rosentativos. If the House disagrees, the Bill must be sent 
a"ain to the Senate. The Senate may modify its amondmant and 
send the Bill back to the House: and so on until there is flat 
disagreement. Further, the action of the Senate may be to take 
no action: the Bill may lie on the table for one month or until 
the session has lasted six months, whicheYer is the later. It may 
bo noted, however, that the length of a session is determined 
by the Governor-General on ministerial advice. Though the 
usual iiractice is to have one session in a year, there is 
nothing in the Constitution to prevent a second session. Tlie 
Governor-General can Lssue a Proclamation proroguing Parlia- 
ment and summoning a second session. Thi.s is one of the functions 
exercised on the advice of Ministers according to the constitutional 
conventions of the United Kingdom. So far as is known, a pro- 
rogation is never refused in the United Kingdom, the managoment 
of Parliament being so essentially the function of Ministers that 
the King would refuse only in a very extreme case where he 
thought, for instance, that the power was being abused for mere 
sectional ends. 


Chapter VII 

THE HOUSE OF REPRESENTATIVES 
The provisions governing conflicts betAveen the two Chamijers 
sliow that the House of Representatives is to be the predominant 
])artner. The Senate is a partner, for it is to take jjart in the legisla- 
tive process, but in the event of disagreement it will have to give 
way. Other features of the Constitution show its subordinate 
position. Tlio House of Representatives derives its elfectiA'’e 
authority from election by the ])eople. With the State Council 
there was a tendency to exaggerate this authority because in the 
absence of a strong publie opinion which could bring pre.s.sure to 
bear on members and to remind them that, after all, they Av^ere 
only ordinary men Avhose job it was to represent the views of 
ordinary men, there arose a belief that the voice of the State 
Council was, if not vox Dei, at least vox jpopuli. Th.o Donoughmore 
Constitution helped to pi'opagate the strange theory that politi- 
cians are always right because it vested adininistratiA'e as well as 
legislative power iir them. Under the now Constitution the Cabinet 
controls administration — or, rather, controls the general policy of 
the administration — and gives a lead to the House of Representa- 
tives. HoAvover, the question under discussion is the relation 
between the House of Representatives and the Senate. The former 
is a representative body having some claim to express the mind 
of the nation. The Senate has no such claim. It is a checking author- 
ity, a body whose function it will be to enable the House (jf 
Representatives to think again and, perhajjs, to think better. 
Further, though .section 46 provides that the Cabinet shall be 
‘collectively responsible to Parliament’, it is clear that ‘Parliament’ 
means the House of Representatives. The Ministers’ draft s])eci- 
tieally qjrovided that the Cabinet should be resj)onsibIe to the 
Council of State. The Soulbury Gommis,sion (paragraph 323(iii)) 
assumed that the Prime Minister Avmuld command the largest 
following in the House of Representatives. Nor i.s it ]ios,siblo to 
have a responsibility toAvards a body which contains three diverse 
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(‘If'incnts. 'Die word ‘Parliameut’ w<a.s put in, no doubt, booaiLse 
the iSonlbury Coiumission. in its summary of rocommendations 
f))ara<'ra[)li 330(ii)) used th(3 loose word degtslatui'c'. 

'[’Jie manner in which the House of Representatives is to func- 
tion is not .sjieoifically |:>rovidcd in tlie (Constitution. It elects a 
Speaker, a Deputy Speaker and Chairman of Committees, and a, 
Deputy Cliairman of Committees {section 17). It decides all ({ues- 
tions I)_\' a majority of the Members present and voting, except in 
case of a constitutional amendment (section 18). Its quorum is. 
fixed at tlui low figure of 20, which is only one- fifth of tlio House, 
and the mere absence of a quorum will not prevent the transaction 
of business. There mu.st be a ‘challenge to the <)Uorum’ by a 
Memlier. For formal items of busine,ss. such a,.s private Bills, to 
whieli there is no opjiosition, a quorum is quite unnecessary. It is- 
unjust to Members that even 20 of them sliould bo compelled 
to listen to every s])eoeli that may lie delivered. Standing Order.s 
jirovide, as in the House of Commons, that if there is a challenge 
to the quorum the division hells will bo rung, and the House again 
counted after two niinntes. Members are thus brought in from the 
lobhies, the lounge and the library. Accordingly, it is not generally 
good tactics to challenge the quorum, and the jirocess of chasing 
round the lobbies f,o collect a quornin has ceased to be a feature 
of parliamentary life. Subject to these rule.s, and to the rule 
mentioned in the next ])aragraph, the jn-ocedure of the House 
is regulated entirely by Standing Orders. 

It follows from the principles of rospousihle government, how- 
ever, that the general procedure of tlu' Houses diiFers in many 
res])eets from that of the State Council. The Council wa-., at least 
in some measure, ‘the C4overnment’. 'fhongh it diil not (‘xercise 
its executive iiowens as the Donoughmore Commission intended, 
and in fact behaved ranch more like a legislature than a. 
county council, its supreme authority in both realms and the 
absence of a Cabinet re, suited in a difl’erouce of emphasis. Even 
when a I’epovt from an Executive Committee was discussed on a- 
motion in logtslativo session and not brought up in executive 
session, it was treated as a formal decision binding on the exemi- 
tivo autlioribies. Under the new Constitution this cannot be so, 
for a responsible Covornmeiit mast accept the bnrdcm of its 
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responsibility. The, H(5use is able to control the Government up to- 
the point where that Government decides to resign or, in the alter- 
native, to dissolve Parliament; but the House must continually 
face the po.ssibility that the Government will resign or advise a 
dissolution. In other words, though the House controls the Govern- 
ment, the Government also controls the House. 

The fundamental fact of the new procedure is that there is for 
the fir.st time a ‘Goverument’ sitting in the House. The Prime 
Minister will almost oertainlj’^ he there; for, though the Con.stit.u- 
tion does not prevent him from being a Senator, his es.sential 
task is the management of a majority in the House of Representa- 
tive.s. Ho will find it difficult to undertake this task by deputy, 
especially in a legislature where, for some time at least, parties 
will be so fluid. With him there is a group of Ministers and Parlia- 
mentary Secretaries forming the official bloc. In the House of 
Commons it is the practice of Ministers to appoint ‘Parliamentary 
Private Secretaries’ from among the IMembers. These appoint- 
ments are unofficial and unpaid: but it is useful for a busy Minister 
to have somebody to represent him in the House when he is not 
tliere, to take a note of a discussion, to di.scuss matters with 
otlier private Members, and so on. T’hey are not necessary in the 
House of Representatives, beeanse Ministers are not .so busy, 
the House does not sit for lengthy periods (the Hou.se of Commons 
sits continuously from 2-;iO p.m. to 11-30 p.m.), and raes,senger.s 
are allowed on the floor. In any event, the Cabinet has its suppor- 
ters and it.s opponents and, though tlie Hou.se may not always 
divide clearly into ‘Government’ aird ‘Oiiposition’, there will he a 
tendency in that direction. 

The result will he, it is hoped, the disappearance of the. (!a.sual 
and dangerous ways of the State Coinieil. Mo.st propositions come 
to the House from the Government. They have been -worked nut 
l)y the relevant Minister in full consultation -with the officials of 
his Ministry, and it is the special task of the Permanent Secre- 
tary to see that all relevant sections of the Ministry have been 
consulted, if necessarj^ through a Departmental Committee. The 
Ministry con.sults otlier Ministries where they are eonceriied, and 
the proposal passes to the Cabinet only when it has been fully 
prepared. There it is related to the general policy of the Govern- 
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ineivb and iiiially laid before the House of Eepresentatives as a, 
novej'ument measure on which the Minister is adequately bii(ifed 
Tlie House of Commons insists that in 8,11 but very exceihional 
eases amendments shall be put down and circulated. Such ainend- 
monts should then be considered by the Minister in consultation 
with hi.s olFicials and, if they are important, the Cabinet consuJted 
(in case of doubt the Prime Minister would be consulted). When 
tlie amendments were moved, therefore, the Minister would be 
able to state whether the Government accepted them or not, 
and why it was prepared to accept them or insi.sted on tlieir 
I'ojection. The casual procedure followed in the State Council 
was higlily dangerous, for Mehibors did not and could not know 
the implications of tlieir own proposals until they had been fully 
studied in the Deirartments. On Government business, at least, 
the House must accept leadership. If it refuses to do so there are 
two alternatives. One is for the Government to resign and let the 
Governor-General find a Ministry whose leadership the House will 
accept. The other is to dissolve Parliament and try to get a more 
re.sponsible House. Nor should there be any hesitation in using 
the powers of dLssolution. The House mast accept the consoquence.s 
of its voting. If it will not .support the Government there nrust be 
either a now Government or a new House. The House itself 
cayinot govern the Island, and the notion that Members can, as a 
result of intuition or casual conversation with oonstituont.s, 
decide what is best for the country, is not and never has been one 
of the assumptions of the democratic system. 

On the other hand, it is not the busines.s of the Government to 
ride roughshod over Members by threats of dissolution. The House 
must accept leadonship, not be compelled to it; and this moans 
that serious attention should be paid to the view.s of private 
Members. The Government is not always right and Memliers 
always wrong: on the contrary, if the Government is right Members 
can usually bo persuaded of it. One of the functions of the Govern- 
ment, therefore, is the ‘management’ of the House. A propo.sal 
.should not be rejected unlo.ss it is clearly inconsistent with the 
Government’s scheme or has been fully examined and found to be 
irapraotioablo or undesirable. A casual proposal which sounds 
imobjeotionablo, or whioh might possibly bo aoceptable, .sliould 
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not be accepted out of hand and left to be made more or less sen- 
sible by the officials concerned; nor should it be rejected out of hand . 
Tha. procedure is for the Minister to agree to ‘consider’ the matter; 
and this means that it is fully examined in the Ministry and, if 
necessary, a Cabinet decision taken, before the Minister announces 
the decision in , the House. There are of course some Members 
whose task is not to improve Government measures but to mutilate 
them, because those Members are not merely against the measures 
but against the Ministei’s also. In such a ease there is only one 
.solution, for the Government to use its majority. But even Opi)osi- 
tion Membors'soraetimes make sensible proposals: and it should be 
recognized that opposition does nob mean opposition to every- 
thing proposed by the Government. It means that, in the ojiinion 
of the Opposition, a better Government could be formed. 

The ‘management’ of the House is not therefore solely a question 
of keeping a majority. So far as possible the Government should 
meet criticism from whatever section of the House it comes. If, 
however, the House divides into Government and Opposition 
the main task of ‘management’ is the management of the Govern- 
ment’s majority. This is partly, and perhaps in Ceylon mainly, 
a question of maintaining close contact between Ministers and 
Members. This is the primary function of the ‘whips’ in the House 
of Commons. These whips are imder the control of the Prime 
Minister or Leader of the House. He discus.ses with them the 
arrangement of Government business, and for this purpose, 
clearly, they must know what xioints the Members wish to put, 
how long they are likety to take, when it would be convenient to 
move the closure, whether they would object strongly to giving 
u]5 x'>rivate Members’ time, and so on. They also arrange for speak- 
ers so that the Government’s case may be x^roperly suxixiorted. 
One should not normally allow' the Opposition to make all the 
speeches and then vote them down, for the general public will 
wonder why the House voted one way w'hile all the arguments 
were the other wmy. It may also be desirable on occasions to induce 
a Member not to speak because his support or the arguments which 
he uses may be a liability and not an asset. It is also the duty 
of the whips to see that the Government always has a majority, 
and this becomes particularly important with a low quorum. In 
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foct, I'ho main function of a whip has been described as ‘to make 
a House, to keep a House, and to oheer the Minister’. If Qovern- 
mont biisine.ss is to go through, tliere mast be a majority present 
at the commencement of busines,s and, whatever changes 
there may be in its actual composition, that majority mu.'.t 
reiiiain so'long as the Hou.se is sitting. There are, of oouivse, wnr'.s 
of ‘ko(^j)ing the debate going’ if at any time it is found that there 
is no majority jmesent. Every majority has its long-wimiod 
speakers who are a. nuisance wlien speedy action is required but 
valuable when dilatory tactics are em]doyod. The suggestion 
that the Prime Mnister would be very glad to hear his views on 
thi.s important topic will usually induce such a Member to hold, 
the floor while the whip.s collect their majority once more. 

There is, too, a special problem of ‘management’ in the House 
of Representatives due to the existence of so many iudejrendeiit 
Members. Great Britain tends to dislike independent Member.« 
because (in the famous phrase) they ‘cannot bo depended upon’ r 
But all the Members of tho State Council wore mdopendent in the 
sense that they were elected not on airy party ticket but mainly 
on their local ‘influence’ (to use the euphemism current in Great 
Britain a century ago). In the early stage.s, at least, there will 
be many of these Members in the House of Representatives; and 
oven if some of them accept the party ticket they will still be 
independent in the sense tlrat tliey can secure I’e-election without 
it. Probably, therefo'e, no Government in Ceylon will pos.se.ss 
for some years the stable, disciplined majority wliich makes the 
Britisli system work, so well. If this is so, muclr of the time of 
Ministers will be sirent in the proces.s which is de.scribod bluntly 
as ‘ca.uva.ssing’. It i.s no doulit a waste of time for a Mini.sler to .sit 
in a corner trying to persuade the Member for Bandycotta to vote 
for the Government, while the problems of government are jiiliug 
themselves on his desk and officials are waiting for decisions : but 
it is an essential function in whose fulfilment the whips are able 
to help. 

Allowing for all these variations, it is still necessary, if the Cabin- 
et system is to operate .successfully, to have a Government and 
Ein Oppo.sition. The Government is created by the Constitution, foi' 
it consists oftho.se Members of the Min:i.stry w ho Eire in the House 
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of Representatives and those Members of Parliament who are 
prepared to vote for them on a vote of confidence. The Opposition 
will almost certainly ho amorphous for some time, for it consists 
merely of those Members who, for diverse and often contradictory 
I'easons, have no confidence in the Government. Accordingly, 
it is not yet true that the Opposition is ‘His Majesty’s Alternative 
Government’, a.nd the tradition of the House of Commons, which 
assumes that one Government is ‘in’ and the other ‘out’, is not 
<;apable of application. It is nevertheless necessary for somebody 
to take the lead against the Government, though instead of a foi - 
mal Loader of the Opposition he may be one Member on one issue 
and another on a separate issue. The arrangement of business 
by agreement, which is the practice of the House of Commons, 
is thus difficult. It is all the more necessary that the Government 
should realize that they have to ]»rovide means for the Oppo.sition 
to criticizo^, and for the Opjiosition to realize that they must allow 
the Governmejit to govern. The great Duke of Wellington once 
laid down a doctrine of far wider extent than he realized: the 
King’s Government nrust he carried on. So, too, the government 
of the Island must be carried on. Opposition for the sake of opposi- 
tion, obstruction, dilatory tactics, ‘walk-outs’, frequent votes of 
censure, and the rest, are justified only where tire Member wishes 
to upset the whole system of Government: and, unless something 
equally good, can take its jdace automatically, this is fundamental- 
ly unpatriotic. All will agree that there are host.s of problems 
requiring solution, a nd any reasonable solution is better than no 
solution at all. The function of an Opposition is not to oppose— 
in spite of Sir William Hai-court’s dictum to the contrary — but t(,i 
criticize. Such crili(;ism may he directed towards imjn’overaent 
of tlie Govcrnineiit'.s measures; more often, however, its purpose is 
to persuade the electors that next time they ought to choo.se a 
different Governtiu'nt. IJnlil the next election the Government 
of the Lslaiid must, be carried on, and a Member abuses his position 
if he obstriict.s it for longer time than is necessary for him to ma,ke 
his criticisms effectively. The Cabinet system, in fact, assunufs 
reasonableness and moderation on both sides. Tlie Government 
governs a,nd the O])position oppo.ses: but doth sides have to 
realize that they have to help in the carrying on of /Mt/t functions. 


Dhapter VIII 
THE SENATE 

The momborslii]! of flio Senate is based oji that provided for 
Burma by the Govei-nnient of Burma Act, 19lb5d that is, half 
is nominated by the Governor- General and half elected by the 
House of Representatives in accordance with the system of ^no- 
portional rejn-esentation by means of tile single ti ansfcrahle vot('. 
Tn Burma, however, there was a liigh property or income qualiiiea- 
tion, subject to certain exceptions, while there is none in Ceylon: 
a lso, the Bui'ina Senate w'as to last for seven years while that of 
Ceylon is to last six years, one-third of the members retiring every 
two years. When the Ceylon Senate w'as first constituted it was 
necessary for the House of Bepresentatives to elect 15 Senators; 
the Governor then nominated 15 Senators. At the first mooting of 
the Senate so com])osed lots were drawn under section 7!) in .such a 
way that 5 elected Senators and 5 nominated Senators will retire 
after two years (1941)); 5 elected Senators and 5 nominated Sena- 
tors wdll retire after four years (1951); and the remaining 5 elected 
Senators and 5 nominated Senators will retire after six years (1953). 
In accordance with section 8(4), a person elected or appointed 
to fill a casual vacancy wdll hold his seat for the remainder of 
his inedecessor’s term of offioe; also, a sej>arate election will 
bo held for a casual vacancj'^ of any elected Senator ovfsn 
if there are other vacancies. The reason is that Senators filling 
casual vacancies and Senators filling ordinary vacancies well 
bo elected for different periods. The latter will sit for six years; 
the former will sit for the remainder of tlie period, what- 
ever it may be. Accordingly the House of Represeirtatives 
must know for wliat period the seat is to bo held before 
votes are cast. If casual vacancies are to bo filled at the same time 
as ordinary vacancies, it will be convenient to fill the vacancies 
in reverse order of their duration; that is, orrlinary vacancic^s 
first; then the longest casual vacancy, and so on. This is because 
m See .sootion 17 and the Tliird Schertiilo of t luili Act . 
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the candidates and their supporters would obviously desire that a. 
candidate bo elected for a shorter period only if he is not elected 
for a. longer period. 

The power of appointment is in section 10, At the lirsl; 
appointment the Governor did not indicate the term of office, 
because that wa,s determined by lot under section 73. When filling 
casual vacancies, however, the Goveriror- General must indicate 
for what vacancy the candidate is appointed, for this will 
determine his term of office. The Governor’s power was entirely 
di.scretioiiary, but he had to attempt to secure a reprosontation 
of profe,ssional interests under section 10(3), and for this purpose 
he could consult the professional body concerned. Since 4 
February 1948, however, this power of the Governor-General, 
like all his powers, is exercised on advice and the wording of the 
section has been altered so as in effect to impose on the Prime 
Minister the duty of securing representation for professional 
interests. 

The election of elected Senators is to be according to the system 
of proportional representation by means of the single transferable 
vote. The system is one in which each elector has one vote and one 
vote only, which is transferable in the order of his i)references. 
That is, if there are three candidates for one vacancy, Jones, 
Brown and Robinson, the elector does not vote merely for Jones 
or Brown or Robinson. He puts them in the order of his jtreferonco 
thus: 

Brown 2 

Jones 1 

Robinson 3 

Jones in his ‘first preference’, Brown liis ‘second preference’ and 
Robinson his ‘third preference’. If Jones is so unpopular that he 
drops out of the running, the vote is trau.sferred to Brown. ’Phe 
imjiortance of this method may be seen if we assume first prefer- 
ences cast as under: 

Brown 4Q 

Jones 15 

Robinson 45 

Mow, if these first preferences were votes, Robimon would be 
elected with a ‘plurality’ of five votes: but .since they are first 
prcferoimes and not votes, wo must now examine the second pro- 


fereiines of those whose first preferences w'cre for Jones and dis- 
tribute the ballot papers accordingly. We may then find tlie 
preferences distributed as under 

Brown bl 

Eobinson 49 

Brown is thus elected because most of those wlio preferred .loiics 
while he was a candidate preferred Brown to Eobinson. 

The above is a, very simple example of the working of tlie single 
transferable vote to fill a casual vacancy where there is only one 
such vacancy. Of course, if Eobinson had an absolute majority at 
the fii-.st count (i.o. the count of first prefercuce.s) there would las 
no need to have a second count because, even if all the preferences 
<‘ast for .lones were transferred to Brown, Eobinson would still 
have a majority. Accordingly, Eobinson would be declared oleiited 
on the first count. It should be noted, too, that Jones'.s ballot 
papers are examined because ho has the lowest number of first 
preferences, 'fho second preferences on the ])a])er.s a.ssigned to 
Brown and Robinson are not examined. 

The system is more comjJicated where more than one vacancy 
lia.s to ho filled at the same time. If for instance there are four 
candidates. Jack, John, James and Joseph, and two vacancies have 
to be filled, it is not enough to elinrinate those with the fewest pre- 
ferences because one of the candidates may have a surplus of first 
])refei'ences. For instance, if Jack and John are Government 
candidates and .lames and Joseph are Opposition candidate.s, 
most of the Government first preferences may go to Jack, wliile 
most of the second preferences would go to John. The first 
preferences might thus be : 

Jack 55 

John .5 

James 30 

Joseph 10 

It would be unfair to eliminate John, because Jack ba.s tar too 
many first preferences and if the surplus were given to John it 
would ho found that John would get more than Josej)h. The solu- 
tion to this problem is to find out how many preferences Jack 
actually requires. The answer is 34, because if two candidates Ini ve 
34 each, the balance is 32, whereas if two candidates have 33 
each the balance is 34 and a third candidate will be elected. 
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We have thus to distribiite 21 ballot papers from Jack according 
to the second preferences. The ijroblem ia to select 21 papers from 
55. When there is a large number of voters, it is reasonable to take 
the top 21 papers; but where, as in the House of Representatives, 
there are only a few the result would be purely a matter of chance. 
The solution is, therefore, to distribute all the papers but to make 
each worth 21/55 preferences each. When there are more than two 
- vacancies, it may he necessary to do this sort of thing two or 
three times, so that eventually one may get large vulgar fractions 
like 17/3645. 

To meet this problem the Ceylon Regulations give each paper 
the value of 100 iroints and ignore fractions. Thus each of Jack’s 
papers, on distribution, is worth not 21/55 but 38 points. In other 
words what really hapirens is that the fraction is turned into deci- 
mals, of which the first two places are taken, for 21/55=0.381818, 
etc. 

The rule is, then, to give each ballot paper one hundred j)oints 
and to distribute arry surpluses. When all the suri)luses are 
distributed the candidate with least points is eliminated by trans- 
ferring all his points according to the irext preferences. 

On this basis we may now work out a hypothetical example with 
eight candidates, Alplia, Beta, Gamma, Delta, Epsilon, Zeta, 
Eta, and Theta, and five seats in the Senate to be filled. If there 
are 100 Members of Parliament the minimum number of points 
required for election is 1,667, because if each of five candidates gets 
1,667 the total is 8,335 and the remainder from 10,000 (100 x 100) 
is 1,665, so that a si-xth person cannot bo elected. 

Counting the first preferences only, we get the following result; 
Firs/ count 

Alpha 10X100 = 1.000 
Beta 15x100 = 1,500 
Gamma 24x100=2,400 elected 
Delta 2x100= 200 
Epsilon 6X100 = 600 
Zeta 1 8 X ] 00 -= 1 ,800 elected 
Eta 13x100 = 1,300 
Theta 12x100 = 1,200 
10,000 

Gamma and Zeta were elected because they have more than 
1,667 points. We first distribute Gamma’s surplus of 733 points, 
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each of his 24 papers being -worth 30 jioints. The distribution is 
according to the second preference except where it goes to Zeta, 
who needs no more points for election, and in such a case the 
third preference gets the points. We thus get the second count. 
Second count 

Alpha 1,000+0 = 1,000 

Beta 1,. 500+210 = 1,710 elected 

Gamma 2,400-733 = 1,667 elected 

Delta 200+0 = 200 

Epsilon 600+300 = 900 

Zeta 1,800+0 = 1,800 elected 

Eta 1,300+120 = 1,420 

Theta 1,200+90 = 1,290 

Points not distributed 13 

10,000 

Since Zeta was elected on the first count, we next distribute 
Zeta’s surplus of 133, each of his 18 papers being worth 7 points, 
with 7 points undistributed. On the third count we get : 

Third count 


Alpha 

Beta 


1,000+0 

1,710+0 


= 1,000 

1,710 elected 


Gamma 1,667+0 = 1,667 elected 

Delta 200+0 = 200 

Epsilon 900+0 = 900 

Zeta 1,800-133 = 1,667 elected 
Eta 1,420+ 84 = 1,504 
Theta 1,290+42 = 1,332 
Points not distributed 20 
lOBOO 

Next, we distribute Beta’s surplus of 43. Here we oonsider 
only the 15 papers which gave him as first preforonoe, and so 
each of those papers is worth 2 points, with 13 points not distri- 
buted 

Fourth count 


Alpha 

1,000+0 


.1,000 

Beta 

1,710-43 

=== 

1,667 elected 

Gamma 

1,667+0 

:= 

1,667 elected 

Delta 

200+0 

= 

200 

Epsilon 

900+0 


900 

Zota 

1,667+0 


1,667 olocled 

Eta 

1,504+16 


1,520 


Theta 

Points 


1,332+14 = 1,346 

not distributed 33 

10,000 

'^V^e have now exhausted all the surpluses and have to begin 
eliminating. Delta has the lowest number of points, and each of 
his two papers is worth 100 points. They both go to Epsilon, and 
the fifth count gives us : ’ 

Fifth count 

Alpha 1,000+0 = 1,000 

Beta 1,667+0 =:: 1,667 elected 

Gamma 1,667+0 . = 1,667 elected 

Delta 200—200 == 0 

Epsilon 900+200 = 1,100 

Zeta 1,667+0 = 1,667 elected 

Eta 1,520+0 = 1,520 

Theta 1,346+0 = 1,346 

Points not distributed 33 

10,000 

Still nobody is elected and so we eliminate Alpha who has 10' 
papers each worth 100 points. Hence : 

Sixth count 

Alpha 1.000-1,000 == 0 

Beta 1,66.7+0 = 1,667 elected 

Gamma 1,667+0 = 1,867 elected 

Delta = 0 

Epsilon 1,100+600 = 1,700 elected 

Zeta 1,667+0 = 1,667 elected 

Eta 1,520+200 = 1,720 elected 

Theta 1,346+200 = 1,546 

Points not distributed 

10,000 

Wo have thus five persons elected, and it may be useful to 
compare the first and the last counts : 

Int Count 6th Count 

,,,, Alpha 1,000 0 

Beta 1,500 1,667 elected 

Gamma 2,400 1,667 elected 

Delta 200 0 

Epsilon 600 

Zfttii 1,800 

Eta 1 ,300 


1,700 elected 
1,667 elected 
1,720 elected 



TJio great oliange is in the position of E^isilon. He took most of 
the preferences from Alpiia and much of tlio snrjjliis from Gamma, 
and the example was designed to show that a. lowly candidate 
on the first count may win in the end. The reason is clear enougli: 
if the United National Party has a majority and puts up four 
candidates, one of them may bo at the bottom to hogin with, 
Imt lie will collect i)oints from other United National Party 
candidates. On the other hand, if each opposition group ]nits up a 
candidato ea.oh will have few points at the beginning, bnt as some 
of them get eliminated their points Avill go to others. 

It will be seim that roughly 17 preferences are required wiien 
there are five seats to bo tilled, though in 1 947 only seven firefereii- 
ces weie re(iuire(l because tliero werei fifteen seats to b(' titled. For 
iiistanoc, a Tamil Congress candidate was elected in 1947 because 
he needed only the seven Tamil Congres.s preferences; but when he 
retires ho will not be re-elected unless he can got another ton pro- 
ferenees. Similarly a represeuitative of the Ceylon Indian Congress 
was elected, bnt he Avill not got re-elected unless he gets outside 
support either at the first or at some .subsequent count. If the 
present partj^ .system continues, the numbers of the United 
National Party will tell moro heavil_y in .subsequent elections. 
Even, so, one or tAvo minority candidates must be elected. If the 
Opposition has .34 or more votes in tlio House of Eepreseutative-i 
it AA'ill probably Avin tAvo seats. 

Tlie re,spective ]iOAvcrs of the Hou.se of Ro[ircseutatives and tlic 
Seuato have been discussed in Chapter V 1 . The. >Seuate coutaius a 
higlier proportion of wliat may be described, Avithout intention of 
being offeiisiAm to anyone, as ‘emimuit’ people. Partly for tills 
reason and jiartly beca.nse of the diversity of tlieir origin, the 
actions of f.he Penate are less ])redicta.ble. 'I'liough the Kenators 
have not constituencies to nur,se, many of them have profes.sions 
to foUoAV, and the degree of absenteeism may be high. Ey section 20 
the cpioriim is fixed at six and the absence of a ciuormn Avill not 
interrupt business imlo.ss there is a ‘challenge to the quorum’. 

According to section 48, not less than two of the Ministers and 
not more than tAAm of the Parliamentary Secretaries (if there are 
any) mu.st be in the Senate. Since there is no limit to the number 
of ]fiiiii.sters and Parliamentary Secretaries in the TJou.se of lle])rt;- 
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soiilatives, this requirement can be satisfied by appointing Mini- 
sters without Portfolio. The four (or more) Minister.s and Parlia- 
mentary Seeretarie.s in tlie Senate are called upon to answer tor 
all the Ministers. '.I’he ‘management’ of a Senate of 30 membor.s is, 
however, a much simpler matter than that of the Hou.si^ of Prqjre- 
sentatives. It is unlikely that the Government will ever have a 
compact majority; ami the fact that the Senate’s decisions can bo 
overridden very easih’- will prevent firm combinations against the 
Government. The Senate has, by reason of its composition, no 
justification for regarding itself as in any way representative. Its 
main jjurpo.so, as indicated by tbe Soulbury Commission (Cbapter 
XIV) is to prevent ‘hasty and ill-considered legislation reaching the 
Statute Book’ (paragraph 295) or to interpose delay ‘for the 
purpose of giving time for reflection and consideration’ (paragraph 
304). It is considered that, inter alia, this will assist minorities. 
Further, the Senate wilt, by roa,son of the eminence of its members, 
‘make a valuable contribution to the political edn cation of the 
general public’. Those eminent individuals of high intellectual 
attainment and wide experience of affairs may be averse from 
entering politictal life through the hurly-burly of a iJarliamentary 
election; ljut partj' or communal ties may be expected to rest les.s 
heavily upon them and they will be able to express their views 
freely and frankly without feeling themselves constrained to 
consider the possible repercussions upon their electoral prospects 
(paragraph 296). Further, the Commission thought that ‘those 
who, rightly or wrongly, feel themselves menaced by majority 
action, may regard a Second Chamber not merely as an instrumemt 
for impeding precipitate legislation, but as a means of handling 
inflammatory issue.s in a cooler atmosphere’ (paragraph 298). In 
short, the Senate has no co-ordinate authority, legal or moral, with 
the House of Eopresentatives. Its essential function is to interpose 
delay where it considers the iiroposals of the House of Ilepresonta- 
tives ill eon.sidered, to bring a less controversial note into iJolitics, 
ajul to hold debates on a high academic level so that the country 
may understand the fundamental issues on which its social and 
economic problems are based. It would help if, unlike the Members 
of legislatures wlio have constantly to fight for their .seats, the 
Senators wonkl talk rarely but talk well. 


CABINET government: 

TiiPi core of the Constitution is coiitaiuccl in tlie provisions relat- 
ing to Ca})inet Govornineut, for it needs to bo emphasized that 
the older democratic theory, as described by John Stuart Mill 
and applied by the State Council, is irrelevant to modern condi- 
tions. A legislature cannot govern by pa.ssing resolutions. To one 
aconstonied to the Cabinet system, the State Council was a 
terrifying body, for one never knew what was going to happen. 
Any Member could think up a superficially attractive resolution, 
give five days’ notice, move to suspend Standing Orders, exhibit 
the meretricious attractions of his brilliant idea in a speech which 
said the correct things about the poor oppressed villager and the 
devilish work of the foreigner, and in all probability secure a 
majority of Members who had not paid any particular attention 
to the subject but thought it not a bad idea, and who considered 
that anyhow they had better not vote against it. The result might 
bo to condemn the Island to a policy whoso implications had never 
been thought out, whoso feasibility had never been examined, and 
whose consequences could not be foreseen, A representative 
legislature is an excellent body for approving, rejecting, or even, 
under leadership, amending proposals which have been fully 
examined, for suggesting the Imes on which farther proposals 
might be considered, and above all for deciding what grouji of 
persons shall control the policy of the country. The Donoughinoro 
notion that the State Council could govern was a constitutional 
heresy, capable of practical application only , so long as the .Socive- 
tary of State for the Colonies had au effective last word. 

The Cabinet system implies a division between policy and 
j administration. Aclmmistration is the function of paid officials; 

policy is the function of responsible Ministers. The line between 
' them is often fine, because many administrative decision.'! involve 
I policy. It is the duty of the official to put before the Minister every 
' decision about which there may be any doubt in terms of jjolicy; 
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but ill i.s equally the duty of the Minister to abstain from interfering 
wliaro no question of policy is raised. The Executive Committee 
system under the Donoiighmore Constitution has given a false 
idea of tho proper division of funotion, and most Executive Com- 
mittees discussed matters ’wdiich were wholly departmental. There 
are no doubt several, explanations. In the first place, Heads of 
Departments were under the ju-e-Donoughmore scheme responsible 
to tho Governor through the Colonial Secretary and exercised 
functions wluolx under respon.sible government would be minis- 
terial. .tt was thus not easy for the Executive Committee to decide 
what was implied in the ‘general control’ whicli they were given 
by jiVi'tiole 39 of tho Order in Council of 1931. Secondly, 
and as a conseipienoe, the Finance Committee of the Legislative - 
Council had shown an excessive interest in administrative 
questions, as was inevitable where such interest was the only 
means of bringing a ‘jiopular’ (which was also in tlio.se days a 
Ceylonese) influence to bear upon administration. The State 
Council as such oontinued to show a similar interest even after the 
'general control’ passed to its own Executive Committees. Thirdly’ 
Members of tho State Council owed their seats not to their political 
views or to their recognition by a party organization, but to their 
local ‘influence’: though under any representative .system it is 
inevitable that elected Members should take a sjiecial interest in 
the efficiency of administration of the public services in their 
constituencies, the Members of the State Council frequently 
desired ‘favours’ of the kind which it is the duty of any Govern- 
ment to resist. Fourthly, there being no organized parties in the 
State Council itself. Ministers or Executive Committees had to 
keep Membois ‘sweet’ by seeing that these ‘favours’ were accorded. 
Finally, the number of separate .Departments was excessive, and 
tliero was no general admini.strative control o ver the Departments 
of a jiarticular Ministry. Tliere might be as manj' as fourteen 
Departments under an Executive Committee, with no provision 
for co-ordination except at tho political level. 

ft is not po.ssiblc to change a tradition by Order hi Council, but 
the new Constitution does its best. In the first place, the most 
frequent source of interference was in ro.spect of appointments, 
promotions, transfers, and disciplmary control of oflicers. In the 


j;(( ) r(, ,1 |,. ; ( ; 0 N H T I T CJ T I O Jf O J? C PJ Y L O .V 

(Cabinet, system these are not matters for Ministers, except in 
1 relation to the ‘key’ posts at the head of each Ministry. The Bon- 
oiighmore Commission, however, had specifically recommended 
consultation of the Executive Committees on the.se matters, or 
some of them. Under the new Constitution they are within the 
jurisdiction of the Public Service Commission. In the second place, 
a ‘buffer’ ha,s been provided between the Minister and his officials. 
Section 51 provides : 

‘There .shall be for each Ministry a Permanent Secretary who 
shall, subject to the general direction and control of his Minister, 
o.xercise supervision over the Department or Departments of 
Government in the charge of his Minister.’ 

'X'he intention of the corresponding provision in the Ministers* 
draft was that so far as possible the Departments under the control 
of a single Officer of State or Executive Committee should, except 
where there w'as some good reason to the contrary, be fused into 
a single Department. In the British system the person W'ho in 
Ceylon is described as ‘Head of the Department’ is called ‘As.sistant 
Secretarj"’, one of .several .such A.s.si.stant Secretaries re.sponsible 
through the Permanent Secretary to the Alini.ster. Tlioro is, for 
in.stance, one Mmistry of Agriculture and Fisheries and not, a,s 
there were in Ceylon, fourteen Departments under the Minister of 
Agriculture and Lands and one under the Minister of Local Achni- 
ni.stration. Whether or not there is fusion of Departments into 
j Mini.strie.s, however, co-ordimitiou is now effected at the admini- 
1 strativo level by the Permanent Secretary, thronglr whom all 
.Departmental recommendations will go to the Minister. 

Though the Minister must not interfere in purely administrative 
I matters, and it is most improper for him to give ‘favours’ to any 
' person or for an official to acquiesce in any .such favours, lie i.s 
' respou.9ibl0 for every activity of hi.s Mini.stry. Thi.s inqrlies that 
J every decision is taken in his name Avith the knowledge that it is 
he and not the official Avho Avill be. held responsilrlo. J^’or an official 
j to speak of ‘my Department’ or ‘my policy’ or ‘my deci.sion’ is quite 
Avrong. Routine matter.s admittedly are left to senior officials, Imt 
J even in routine matters they must act in tlie nam(' of the Minister. 
The proper formulas are: ‘ I am directed by the Minister of Health 
j to refer to your letter of 15 December. . and 'With relerene.t> to 
’ your application of. . .the Minister has deeided tliat . . . ’ The lor- 
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inulas are important; for the Minister is constitutionally respon- j 
sible for the decision and oven when, as in the distribution of ' 
licences, he may not interfere, it is still his decision. It fo]low.s that 
the official must not let the Minister down’. He must consult the 
Minister on any question which has a tinge of ‘politics’ and in all 
his decisions he mu.st bear in mind the Minister’s and the Govern- \ 
ment’s political difficulties. Nor does non-interference by the 
Minister mean that the official can do as he pleases: his administra- 
tion must be both efficient and honest, and if the Minister suspects 
that it is not he has every right to insist that the Permanent | 
Secretary hold an inquiry or make a report and that, if the conten- 
tion is proved, the official should be warned or removed. Also, 
the official must not have any politics of his own. He is entitled to 
his opinion on matters of departmental policy and to express it 
within the Department as strongly as he ideases — ^the ‘moder f 
civil servant in England, Sir Robert Morant, was a man of very 
strong views — but when a decision has been taken it is his business 
to carry it out with all pos.sible energy and skill. The fact that he 
agrees with the Opposition case or not is irrelevant. The most 
serious offence of all, of course, is to let the Opposition know, by 
word or behaviour, that he is not in agreement with the Minister. 

These obligations on the official imply equal obligations on the 
Minister, who must take responsibility for his Department’s acts 
whether he knew about them or not and whether he agrees with; 
them or not. He must not take the easy road of blaming the 
offioial in public, no matter how heavy the weight of the blame. 
Nor must anybody else do so. The State Council practice of making 
caustic comments on officials was a gross breach of the parlia-f 
mentary system. These rules are not merely tradition; they have' 
a souird theoretical background. Government policy is evolved 
by the intimate co-operation of politicians and officials and ad- i 
ministration is a product of the influence which politicians exercise ' 
over officials; but those officials have to carry on whatever sort of 
'Government is in power and whatever sort of policy is being follow- 
ed. They must give their advice fearlessly and take their decisions j 
witliout favour. If they have to be publicity agents for themselves! 
they will inevitably start window-dressing. If they have to pay 
attention to what is said about them in the legislature— they 
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must certainly pay attention to what is said about the Minister — 
then' wiJi waste time safeguarding their own position and may be 
so anxious not to do the wrong things that they may not do the 
ri'dit ones. Official lethargy is the inevitable result of legislative 
cribioism. ''fhere will be a tendency for them to canvass: there will 
be close relations between particular officials and particular 
51itii.sf.efs. The practice of Members of the legislature calling at 
Government office.s and interviewing officials or of sending letters 
or t(‘legrams to them by name — a practice followed by State 
Councillors — is an infringement of all the rules. A Member may 
call on a Minister; he may, if the Minister so re quest. s him, call 
on an official by appointment. Airything else is a fundamental 
breach of the parliamentary system. It may be difficult to over- 
come the unfortunate tradition of the State Council; but th.e 
attempt must be made if the Cabinet system is to work effectively. 

Another fundamental change in the new Constitution is that 
V all major policy is the affair of the Cabinet and not of individual 
I Ministers. There i.s no question of educational policy, for in.stanee, 
being laid down by the Minister of Education, or of hospital policy 
being laid dovm by the Minister of Health. It is very difficult 
to describe what are ‘Cabinet quo.stions’ but it may perhaps be 
emphasized that under section 46(1) the Cabinet is charged with 
the general dkection and control of the government of Ceylon 
• and is collectively responsible to Parliament, Thi.s collective 
'respoiLsibility applies to all aspects of Government policy, whether 
or not thei’e has been an express Cabinet decision. A Minister 
rvho develops a policy without Cabinet approval therefore impli- 
cates the Cabinet. The Cabinet cannot repudiate the Mini.'>tev, 
though of course the Prime Minister may ask him to resign, and 
) such a request from the Prime Minister i,s anbrder. The re.signation 
may appease the House of Representative,s, but it is the Cabinet 
which is to blame. Accordingly, it is the duty of the Minister to 
\ submit to the Cabinet any decision which may have political impli- 
j catioirs. The Cabinet cannot evade its responsibility, as the Board 
of Ministers could, by allowing the Minister to submit jiropmsals 
to the legislature. It must come to a formal decision, and if the 
House of IleiM'esentatives refuses to accept the deci.si.on and it 
is of .sufficient importance, the Cabinet must either re.sign or 
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dissolve Parliament. There can he no such thing as Mr Senanay- 
ake’s policy or Mr Bandaranaike’s policy: there is only the policy 
of the Government of Ceylon. 

Since the Cabinet has to take a number of decisions of major 
importance every week, it is unable to work effectively unle.ss 
it isijroperij- organized. It isiirovided by section 60 that there shall 
be a Secretar'3' to the Cabinet who will have charge of the Cabinet 
Office and v ho will, in accordance with such instructions as may 
be given to him by the Prime Minister, arrange the business for and 
keep the minutes of Cabinet meetings, and convey the decisions, 
of the Cabinet to the appropriate j)erson or authority, ‘Arranging 
the busine.ss’ is a much more serious task than is commonly sup- 
posed. ^ Ceylon need not follow the British example, but the follow- 
ing principles may be laid down as a result of British experience : 

1. Exee|)t with the special consent of the Prime Minister, iiO' 
business shonld be raised unless five days’ notice has been given. 
Each Minister must be properly ‘briefed’ by bis Department if thc' 
proposal in any way affects the Department; and the implications 
of a propo.sal being usually far-reachmg, it very often does so. 

2. No proposal shonld be discussed except on the basis of a 
written memorandum circulated with the agenda. This is necessary 
in order tliat the implications of a proposal may be studied in each 
Department. 

3. No proposal affecting two or more Departments should be- 
circulated until those Departments have been informed and their- 
views ascertained. In fact, normally proposals affecting two or 
more Departments .should be agreed to between those Departmont.s’ 
before they are submitted. One reason for submitting a matter to 
the Cabinet, however, may be tliat the Departments have been 
unable to agree. 

4. No proposal having linaiicial implications should be suli- 
luitted unless the Treasury lias had an opportunity of ex])rossing 
its views on the matter. In Great Britain, in fact, no such proposal 
may be circulated except with the consent of the Chancellor of the 
Exchequer; but it is unlikely that so strict a rule could he followed 
in Ceylon. 

'■ Reference may be made to the standing Cabinet instriietions referred to- 
rn Cabinet Government, pp. 189-93. 
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A Cabinet, decision once made is binding on a)I. Ministers. A 
Minister who is unable to accept responsibility for it has no alterna- 
tive but to resign. Ministers who make a habit of resigning or of 
threatening to do so are, of course, a nuisance to eveirybody. A 
Minister who docs not resign accepts the decision and must not 
only vote for it in the House of Reinesentatives or the Senate, 
but must if called upon to do so speak for it. He is not entitled to 
say that he does not agree imless ho resigns; and then, with the 
•consent of the Prime Minister and the Governor-General he may 
give such explanation of his resignation as may be agreed upon. 
Golloctive responsibility means, in Viscount Melbourne’s famous 
phrase, that ‘we must all say the same thing’. The decision is a 
•collective decision from Avhich no Minister can dissociate himself 
unless he choo.ses to resign. It should be added that this applies 
to private oomraunications as well as to iJublic speeches. Cabinet 
discussions are strictly conQdential and must never be disclosed 
except with the consent of the Prime Minister and the Governor- 
General, and such consent would not be given unless the Minister 
had resigned. Even then, the retiring Minister must state his own 
views and not those of individual member, s of the Cabinet. When 
the events have passed into history they may be disclosed in 
memoirs, but oven then (as in the case of Mr Lloyd George) the 
•consent of the Prime Minister for the time being should be ob- 
tained. 

It has been mentioned that the case should ho well prepai'cd 
before it is submitted to the Cabinet. Tho Cabinet is a place for 
•deciaioirs to be takeir and not for debate. Accordingly it has become 
tho practice in Groat Britain for all contentious business to bo 
referred to committees, on which Ministers may sometimes be 
represented by their Parliamentary Secretaries. It is here that tho 
•effeotivo debate takes place and competing views are reconciled. 
Since the Cabinet has to accept collective 3’esponsibility, it is 
•desirable that its members should so far as possible agree. Voting 
in Great Britain i.s rare, except on comparatively trivial matters 
where all that is wanted is a decision one way or another. 'Pho 
process of compromise is essential to Cabinet government, and a 
Minister Avho cannot compromise is useless as a Minister. 

A Cabinet decision once rnade may or may not require parlia- 
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mentar}? approval. If legislation is needed to give effect to it, 
a Bill must be prepared by discussion between the appropriate 
Ministry and the Legal Draftsman. In the British system the 
legislative programme of the session is planned in advance by a 
Cabinet committee, though often emergency conditions require 
a modification of the plan before the session is ended. Bills should 
be circulated to the Cabinet in draft in order that all Departments 
likely to be affected may study their terms and secure amendments 
before the Bills are introduced. It has already been mentioned 
however, that so far as may be possible there should be agreement 
among the relevant Departments before a proposal is submitted; 
and this apjrlies equally to a Bill. Submission to Parliament will 
also be necessary if expenditure is required, either in the Estimates 
or by means of a Supplementary Estimate. Subject to this, it is 
not necessary for every Cabinet decision to be approved in Parlia- 
ment. There are occasions when the Cabinet considers that 
proposals .should be debated. In that case, a White Pax^er may be 
Xrablished and a motion put down by the Government for itf^ 
approval. More often the appropriate Minister makes a statement 
at the end of questions. This cannot be debated, but if there i.s 
any considerable demand for a debate it is arranged through the 
usual channels and a motion is x^wt down either by the Minister 
or by an opx>onent. 

All this needs emjffiasis; for under the Donoughmore Constitu- 
tion the State Council governed Ceylon subject to the overriding- 
Xmwers of the Governor and the King, wdiereas under the new 
Constitution the Cabinet governs the Island subject to the xiower 
of the Hou.so of Representatives to turn it out. If there was a policy ' 
at all under the Donoughmore Constitution (which may be 
doubted) it was the policy of the State Council. If there is a policy 
under the new Constitution, (which may bo anticipated) it will . 
be that of the Cabinet. A legislature (as indeed the State Council \ 
proved) cannot govern; it can do no more than criticize those whO' I 
do. It is very necessary that the Cabinet should not, owing to ( 
the tradition of the Donoughmore Constitution, be utterly sub- 
servient to the House of Representatives. If it is unwilling tO' 
accept the responsibility of governing, it must resign. It will of 
course be dependent on its majority in the House of Rejjiesenta- 
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tives. If it loses that majority it nmst either resign or seek a 
new majority, by the dissolution of Parliament if necessary. Nor 
must it forget that its essential task is to maintain its majority. 
If the majority has a case, the Cabinet may liave to give ^vay — it 
will not always be right; sometimes amendments of Tahie will be 
moved, and they should be accepted; sometimes the technique 
of management may require acceptance of amendments or pro- 
posals which do no harm even if they are unlikely to do good : 
but the Government has to govern, and if the House of Po.'nre,senla- 
tives does not let it do so, the House must take the coii-equonces. 
The comsequeneos are in the alternative. One alternative is for the 
Cabinet to resign. The chances are low that a majority can be 
found to .supj)ort a new Government though occasionally a slight 
reconstruction, by the dropping of an unpopular Minister, may do 
more. The other alternative is a dissolution. The Governor-General 
ought always to allow a dissolution where the House of .Represen- 
tatives has shown itself to bo fractions. If an alternative Govern- 
ment is possible, he ma}' pei’haps refuse; but the power of dissolu- 
\ tion is the oirly effective weapon in the hands of the Government 
and he ought in all normal cases to allow it to be iised. It is not 
’hi,s function to judge whetlier the Government is wrong and the 
majority right; if the House has supported a Government and then 
refused it powei- to govern, the House must go back to the constitu- 
onoies and justify itself to the electors. 

It is realized that the process will be more difficult in Ceylon than 
ill Britain or the older Dominions. In those countries u politically 
niatiu'e electorate has come to recognize that few elected rcjiresen- 
tativc-s liave any justification for their existence .save the jiolicy 
that they, accept. They are elected because they have been chosen 
by a party, and they have been chosen by the party beoau.se they 
are prepared to supporl; the party policy. Deprived of iiieir labels, 
most Member's of Parliament are nothing, ])os.sossing no greater 
right to be in the House than Tom, Dick or Harry. Tiie Ceylon 
electorate i.s not yet educated to this level of political maturity; 
for some time to come, at least, the average Memlier will hr' elected 
on his local ‘influence’ orthat of his friends. Though in omisequence 
he could justly claim less authority than the repre.seutati ve of a 
]iarty, lii.s independence of party may give him a more exagiierated 


87 


CABINET GOVERNMENlr 
notion of his own imiiorfeaiice and induce him to claim a I’ifihfc to 
decide xiolicy. Certainly lie and his fellows will have a right to 
make and break Governments, and it is certainly true that his 
opinions must be heard with respect: but somebody has to govern 
the Island and, since it cannot be the House of Eepresentatives, 
it must be the Cabinet. He must therefore sup^iort the Cabinet 
unless he is prepared to find a better. If be doe.s not, the .sy.stem 
will not work, for Cabinet government is government by Cabinet. 
If the system does work it will compel the formation of parties, 
though until the electorate has become more educated thej' may 
not be the broad-based popular parties of the re.st of the Commoii- 
•wcalth. If Members work together, as the Cabinet system reciuires, 
they will coalesce into organizations at least as closely knit as the 
groups of Whigs and Tories in the days ivhen Cabhiet government 
was first invented. Cabinet government worked for a hundred 
years before Joseph Chamberlain laid the foundation of the modern 
Liberal Party and Benjamin Disraeli followed his example. It 
lost America, but it defeated Napoleon; it was not strong enough , 
to prevent the development of vast shims, but it enabled Great 
Britain to pass successfully through the greate.st economic develop- 
ment that tlie vmrldha.s ever witnessed. True, it needed a Walpole, 
two Pitts, a Peel and a Gladstone; but it i.s impossible to say 
whether they produced Cabinet government or Cabinet govern- 
ment produced them. It is true, too, that British people had learn- 
ed the art of government over live hundred jx^ars. Nevertheless, . 
it is also true that Cabinet government can be worked without 1 
popular ])artios: it was. Cabinet government that xn’odueed the ' 
parties. 

It is not necessary that the Government should resign or dissolve 
Parliament whenever it is defeated in the House of Pv,epresenta- 
tives, and it need hardly be said that the Senate has no power toj 
make anti unmake Governments. A defeat in the House of Repre- 
sentatives on a matter of policy is, however, a very serious matter. 
If the Government has made the matter one of confidence, or if 
it has specifically and definitely expressed its view through the\ 
iMinister in charge, a defeat is a vote of no-confidence which the j 
Government cannot accept without a loss of prestige and a | 
weakening of its position. Those Governments which have accepted 
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such defeats have been weak Governments, verging upon a 
break-up of parties or hanging on in the hope that something 
would turn up to avert defeat at the 2)olls. There are occasions 
when it does not matter what decision is taken, jn’ovided that 
thei'e is a decision — ^just as it does not matter what is the rule of 
the road ^wovided that there is a rule. In such a ease the question 
can be left to a ‘free vote’, which means not only that the wdiips 
will be taken off but also that there is no projjosition oj\ which 
the Government can be defeated. In other cases the Government 
will have made up its mind after a long process of cogitation in 
which officials and Ministers have taken part and which has 
produced a carefully integrated proposal. It sometimes happens 
that imblic opinion will not accept it and then it may be desirable 
to withdraw it for further consideration. If, however, the 
Government is convinced that it is right it must carr}^ it through, 
making such concessions as it can do without affecting the essen- 
tial principle; and tlien, if the House will not accept it, it must 
abide by the consequences. Responsibility to Parliament means 
that Parliament — or more properly the House of Representative.s 
— can turn it out: it does not mean that the Goverriment must 
bend to every breeze tliat blows through the House. 


Chapter X 

THE PRIME MINISTER 

Sir William Harooiirt described the Prime Minister as the key 
of the Cabinet arch. If anything, the remark is an understatement.. 
The tendency in Ceylon may be, however, to exalt the office too 
much. The Cabinet has to be a team and not a leading actor with 
chorus; and the strength of a team sometimes depends on the' 
weakest member. The wartime Prime Ministers, Mr Lloyd George 
and Mr Winston Churchill, are not the examples for Ceylon to 
follow. Great Britain, with tlie vast experience of six hundred 
yeans of representative government, changes the Con.stitution to 
suit the conditions, and the conditions of war require a different 
type of Prime Minister: so the Asquiths and the Chamberlains gO' 
out and the Lloyd George.s and Churchills come in. It is not ingrati- 
tude Imt political maturity which replaces a Churchill by an. 
Attlee when the war is oyer. The essential task of the Prime Minis- 
ter in normal conditions is to make a Government and to keep- 
a Government. It will be somewhat more difficult in Ceylon than 
in Britain, where a candidate for office who is passed over does not 
become a hostile critic and a Minister who is asked to resign takes- 
himself quite cheerfully to the back benches. 

The process of forming a Cabinet consists in finding a Prime- 
Minister who can make and maintam a team. In Great Britain 
it is usually an easy process because the parlj' with a majority 
usually has a recognized leader who ipao facto is invited to form 
a Governinent. There are occa.sions, however, when owing to the- 
absence of a recognized leader or the fact that no jrarty has a 
clear majority, the King has a- genuine choice. The jjrecedents 
laid down in such cases are relevant to Ceylon, and they may be 
stated as follows : 

1. The Governor-General may, if he pleases, consult the out- 
going Pi'iuie ]\Iinister, but is under no obligation to do so. 

2. The Governor- General may consult whom he pleases, and 
especially ‘older statesmen’ of long political exiierience. In some- 
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■countries it is the practice to consult the jjresiding officers of the 
two Chambers, but in Great Britam it is not the practice to 
-consult the Speaker because it is undesirable that it should Ijc 
known that ho advised, or advised against, the appointment of a 
2 )articnlar Member as Prime Minister. 

H. It is the duty of a Member who is asked to form a Govei-n- 
incnit to make the attempt or, if he knows that he has not the 
neoe.ssary support, to advise the Governor-General as to Ids next 
stoj). 'I’he fundamental rule is that ‘the King’s service must be 
■cari'ied on’, and ])olitical manoeuvring which renders the task 
■difficult is unpatriotic. 

4. Where a person has succeeded in defeating a Government by 
-a )jarliamentary combination, it is his duty to form a Government 
if lie is asked to do so. ‘The King’s service must be ca-rried on’, 
and the Member or the combination of Members who accept the 
responsibility of destroying a Government must accept the 
lesjmnsibility of replacing it. 1 

o. If there is a formal division into Government and Opj)osition 
and the Government is defeated at the imllsor in the House, the 
Governor-General must first send for the Leader of tlie Oiij-jo-ition; 
but this situation is unlikely to arise in Ceylon for some time to 

I'ho other Ministers are appointed by the Govcj'nor- General 
-on the advice of the Prime Minister. Since tlic Prime Miui-ter lias 
to establish and maintain a majority, lio must have a large element 
•of discretion, and indeed tlie la.st word, in the formation of Ills 
I Government; but the King — and to a smaller degree the Goi'ernor 
1 General— from his impartial position is able to advise a nd to warn. 
I The Governor-Generars approval should therefore not be n-garrled 
las ,1 formality. The Prime Minister’s responsibility is a heavy one; ho 
hvill have to satisfy so manj'- oompeting claims with the kno wledge 
that he may nuike more enemies than friends. The Go vernov-Geuer- 
■al, wlio may not be very familiar witli the politics of the country, 
will not be able to advise with the authority of the King, udio can 
I'Usily make himself (as the present King has done) the nio^l learn- 
ed student of politics in his dominions. Also, the value of the advice 
\ will vary according to the personality of the Govern or- General. 

.11.0 certain rmnlifioations of this : of. Cabinet Qowj'ivmnt, mi. 
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jSJevertheless, t]ie advice of some person outside the political 
eonfliot eau be valuable even if, in the end, the Prime Minister 
feels bound to reject it. 

The number of Ministers is not fixed, though section 46(2) 
•|)rovides that tliere shall be a Minister of Finance and a IVlinister 
•of Justice, as recommended by the Soulbiiry Commission. Also, 
the Prime Minister is in charge of the Ministry of Defence and 
External Affairs. The following .suggestions were made by the 
Sonlbury Commission 

1. The functions of the Financial Seoretaiy .should be trams- 
ferred to the Minister of Finance who, .subject to the function.s 
allotted to the Public Service Commission, should also be rcsiion- 
sible for the public services. (It ivill of course be realized that the 
Minister is a Minister ‘pm’e and simple’, and that the functions 
are exercised by his Department under his general political control.) 

2. The functions of the Legal 8eeretary should be transferred to 
tire Minister of Justice. 

3. The Dejiartment of Blsheries should be transferred fi'om the 
l\Iini.stry of Local Administration to the Ministry of Agriculture 
and Fi.shei’ie.s. 

4. The function of poor relief shonkl b(3 tran.sfert’ed frojii the 
-Ministry of Labour to the Mnistry of Health. (Actually, the poor 
law was under the control not of the Executive Committee of 
Labour, Industry and Commerce, but under that of Local Adminis- 
tration; but the poor law at present a]iplies only to the munici- 
palities.) 

5. The control of road transport should be transferred from tlie 
Ministry of Local Administration to the r^linistry of Commnnica- 
tion.s and Work.s. 

6. Uie control of emigration, immigration and repatriation 
should be trarisfei-red to the Ministry of Home -Affairs. 

7. Some doubt was expressed whether labour should not come 
within the jmrview of a separate Ministry. 

Questions of this kind cannot, boivever, be determined solely 
on the ground of administrative convenience. The Prime Minister’s 
]n'oblem is essentially personal: he has to create a team which can) 
establish and maintain a majority in the. House of Representatives. * 
’ Paragraph 3213. 
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I One odd result is tlrat the stronger the Government, in the political 
sense, the smaller the Cabinet. A large party contains a small 
group of leaders who form the Cabinet. If however the party is 
small a lower level has to be accepted and, since there are more 
2 )eople at that level a larger Cabinet has to be formed in order to 
include them. Further, if the party is so small that a coalition. 
Cabinet or a Cabmet including independents bas to be formed it 
must necessarily be large. This has been the experience of the 
United Kingdom and it was repeated in Ceylon in 1947. Though 
administrative convenience suggested a Cabinet of eleven or 
tAvelve, Mr B. S. Senanayake had to invite thirteen others to join 
liim and for this jnirpose to split Ministries as follows : 

Prime Minister (Defence and External Affairs) 

Health and Local Government 
Industries, Industrial Research and Fisheries 
Home Affairs and Rural Development 
Education 

Labour and Social Services 
Finance 

Transport and Works 
Justice 

Food and Co-operative Undertakings 

Agriculture and Lands 

Posts and Telecomraimications 

Commerce and Trade 

Minister without Portfolio (Chief Whip) 

That this is a large Cabmet for so small a country is undoubted, 
but the electors are to blame for not returning a Government with 
a certain majority and for electing so many ‘independents’. The 
Ministers of Homo Affau-s and Justice are Senators, leaving twelve 
Ministers in the House of Representative.s. Of these, two were 
elected as ‘independents’ and were selected in order to give the 
Ceylon Tamils representation in the Cabinet. It is not United 
Kingdom xmactice to have the Chief Whip in the Cabinet, but in 
present conditions in Ceylon the post is highly responsiide 
and it would be difficult to obtain a good wliiji unless the post 
were of ministerial rank. Also the tran.sitional provisions made no 
arrangements for the payment of a whip and if ho had not been 
a Mini.ster he would have received no salary until financial xiro - 
vision had been made. In any case there were Australian prece- 
dents for the inclusion of the whip in the Cabinet, 
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By sieetion 47, the Goyernor^General, who for such purposes 
acts on the advice of the Prime Minister, may appoint Parliament- 
ary Secretaries to assist the Ministers in the exercise of their 
parliamentary and departmental duties. The number must not 
•exceed the number of Ministers. The Soulbury Commission suggest- 
ed that ‘in the first instance and until further experience has been 
gained, Parliamentary Secretaries should be appointed to assis 
only those Ministers whose portfolios are particularly heavy’ It 
may be pointed out, however, that Government business has to 
bo managed in both Houses. Not less than two Ministers must be 
Senators, and their Departments must clearly be represented in 
the House of Representatives by Parliamentary Secretaries. 
•Since two persons will be unable to answer for all Government 
business in the Senate, two Senators (the maximum allowed by 
section 48) must be Parliamentary Secretaries. Thus it was neces- 
sary to have at least four Parliamentary Secretaries at the outset. 
Nor must it be forgotten that one of the purposes of appointing 
Parliamentary Secretaries is to give training to the younger 
politicians in the handling of public business so that there may be 
some continuity in the process of government. Under the Cabinet 
system it may happen that a party is ‘in’ for five or ten years and 
then ‘out’ for five or ten more. During the period of opposition 
some of the leaders will become casualties at general elections, 
some will die, some will retire from politics. If opposition is to be 
at once efficient, responsible and effective, it must be carried on 
by people who know something of the problems of government 
from the inside and who can therefore adopt semsible policies 
instead of the superficial schemes characteristic of irre.sponsible 
legislatures. Further, there should if possible remain a nucleus of 
•experienced persons even at the end of a long period of opposition, 
so that when the Opposition at last takes office it has at least 
a core of experience around which an administration may be 
built. It is not always possible- to achieve those conditions. One 
Conservative Ministry was called the ‘Who-rvho’ Ministry because 
the old and deaf Duke of Wellington, the grand old man of 
the Conservatives, had heard so few of the names before that 
■lui lcet)t asidng ‘Who? Who?’. The Labour Government of 1924 
1 Paragrajili 326 (viii). 




necessarily ooiitained a yeiy high iiroportion of new men. Nevei- 
tholess, it is de.sirable to avoid this .situation if po.s.sible, and tlie 
apiiointmoJit of a number of Parliamontaiy Secretaries give.s 
reasonable! assurance of a continued .supply of experienced Minis- 
ter.s. This aspect of the matter does not appear to have been 
consitlered by the Soulbuiy Commission. 

The work done by a Parliamentary Secretary depends on his 
arrangement with his Minister. If the Minister is in the other 
Chamber, the Parliamentary Secretary takes charge of the Bills., 
Motions and Estimates sponsored by his Ministry, answers ques- 
tions on matters withm the jurisdiction of the Ministry, and 
replies to criticisms of the Ministry. If the Minister and the Parlia- 
montaiy Secretary are in the same Chamber, the Mini st or takes 
charge, but the Parliamentary Secretary assists. Very often, 
for in.stance, the Mini.ster opens the debate and the Parliamentary 
Secretary replies at the end. Sometimes the Parliamentary Secre- 
tary takes special charge of the Estimate.s so that he can an.swcr 
questions of detail (which are more important in Ceylon than 
elsewhere owing to the interest displayed by Member-s in personali- 
ties) while the Minister sticks to the principles, In administra- 
tive matters, the Minister u.sually allots to the Parliamentary 
Secretary a definite sliare of the work — ^for instance, approval 
of item.s in the Estimates, the reading of petitions, or a 
specific branch of the .service (e.g. in the Ministry of Education, 
teclmical education, museums, archaeology, or public libraries). 
The Parliamentary Seeretary can also be useful by sitting on and 
perhaps presiding over Departmental Committee.s — tlio mEun 
instruments for co-ordinating jiolicy within tlie Miui.stry. Ifhe.se 
are mer(! examples of what might be clone, for tlie distribnbiou 
of woik betu'oon Mini.ster and Parliameutary Secretary is always 
a matter of special arrangement. In any event, the Pa.rliarneritary 
Secretary acts for and on behalf of the Minister, and must invari- 
ably consult and take the iiistruotions of the Minister on matters 
of imyiortance. 

It is' the custom for Ministers in the lionso of Conimons, 
though not in the .House of Lords, to appoint Meinbei's as Parlia- 
mentary Private Secretaries. Such Members have no official 
status and receive no payment for their sei'vice,s. They often see 
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some at least of the Minister’s jiapers so that they can keexi 
themselves an fait with Government policj^. Their main task 
is to take notes of anything that maj^ be said in the House during 
the Mini-iler’s absence so that he can reply when he returns, to. 
carry messages to other private Members and to the officials in 
‘rlic box’ outside the limits of the House, to look up references in 
HansiU'd. blue books, etc., and generally to assist the Minister 
in liis paiiianicutary duties. The institution may not be necessary 
in tlie House of Representatives. It does not carry on continuously 
like lh(! Hou.sc of Commons, but adjourns for meats. It permits 
me.sscnuei's on the floor of the House. It allows the Legal Drafts- 
man to sit at the Clerk’s table. These are perhaps desirable 
innovations, though it must be confessed that the peons give an 
air of the market-place to an otherwise dignified assembly. If a 
Parliamentary Private Secretary is appointed, however, the 
arrangement is a private one between the Minister and the Member 
apd i.s not the concern of the Prime Mini.ster. 

Parliamentary Secretaries are part of ‘the Government’, ‘the 
Ministiy', or ‘the Administration’. Though not members of the 
Cabinet, they are bound by the j'ules of collective responsibility. 
If the Prime Minister or the Cabinet resigns, they resign. If they 
are unable to support any major item of Cabinet policy, they must 
resign. It is generally recognized, however, that .somewhat more 
latitude must bo given to Parliamentary Secretaries than tO‘ 
JMinisters because, not taking part in the discussion.s by which 
decisions are reached, they cannot always be expected to agree.. 
Accordingly, they are not necessarily expected to be present A\'heu 
a vote is taken with which they cannot agree. They must not 
ostentatiously abstain, for that is to weaken tlio Government. 
Also, on a vote of confidence or any other Vote of major importance- 
their absence would require explanation. It is, however, very 
difficult to describe the practice in these matters, for it dejiends. 
c^.sentialU- on a delicate personal relationship. All such problems 
can be regulated by discussion with the Minister concerned or, if 
nccer-sary, with the Prime Minister. If the Cabinet is in agreement, 
the pre.sumption .should bo that the Parliamentary Secretary would 
aLo agree if ho wore aware of all the facts and arguments. 

Thi.s, then, i.s the Ihime Minister’s team— at least ten Minister.s. 
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and at least four Parliamentary Secretaries.! It will be a more 
manageable team than that in Great Britain, where it numbers 
between sixty and eighty. His main job is to keep it together and 
to Iceep a majority in the House of Representatives. Partly, the 
work is done in Cabinet, where all the Ministers sit and where 
■diffei'onces must bo ironed put. It cannot be done; as was often 
the pi-actice of the Board of Ministers, by giving each Mini,ster his 
head, because the Cabinet and not the Minister is responsible for 
I (lepartmental policy. It must be done by discussion and comin'o- 
mise in order that a single unified policy, carried out through the 
1 respective Departments, can be evolved. The Prime Minister inuat 
'in addition exercise a general supervision over all the Depart meuits. 
As Mr Gladstone imt it:® 

Tn a perfectly organized administration, such for example as 
was that of Sir Robert Peel in 1 841-6, nothing of great importance 
is matured, or would even be projected, in any Department without 
his personal cognizance; and any weighty business would com- 
monly go to him before being submitted to the Cabinet.’ 

It is true that this practice is no longer completely followed in 
'Great Britain: but that is because the busmess of government has 
become too vast, and not because it is undesirable. In Ceylon it 
should still be practicable; and after the fragmentation of the Don- 
■oughmore Constitution, when Heads of Departments, Executive 
Committees, Officers of State, State Council, Board of Ministers, Gov- 
ernor and Secretary of State all took decisions with little reference 
to each other, it is very desirable that the threads of government 
should be drawn together and a unified polioy adopted. This will be 
possible only with a strong Prime Minister. The initiative should not 
■always rest with him, however, but with individual Ministers. They 
should put to him their own problems before they attempt to solve 
them, though they ought to have all the arguments marshalled by 
the Permanent Secretaries. They should discuss projected reforms 
with him before they are even fully examined in the Department, 
for it would be a waste of time and energy for the Department to 
discuss them if in the opinion of the Prime Minister it was impracti- 
cable or politically 'undesirable for bis Government to deal with 
them. Further, the Prime Minister should seo any documents of 

! In Mr D. S. Seuanayako’a Administration of 1 947, tlioro wore 
.14 Ministers and 9 Parliamentarjr Seoretaries. 

“ Gleanings, Vol. I, pp. 24:S. quoted in Oabinet Government, p. 141. 
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major interest produced in. the Department or coming from outside. 
Sometimes, howeyer, the initiative will come from the Prime 
Minister. He may perhaps indicate a line of research which might 
be followed in the Department in order to solve a long-term 
problem, or ask for a memorandum on short-term jiolicy, or point 
out to the Minister that an adverse public opinion is growing up^ 
owing to apparent deficiencies in his Department, or sugge.st that 
there is inadequate co-ordmation with the work of another Depart- 
nient. 

It is not easy to put the relationship into words, for it is arij 
intimate political relationship varying somewhat according to thel 
■personalities involved*. It is easier to illustrate than to describe, and | 
Xierhaps it would helx> to imagine a series of educational reforms 
similar to those now in progress if Sir Robert Peel had been Prime 
Minister and Mr W. E. Gladstone Minister of Education. No 
criticism of the procedure actually followed is implied, for the 
primary purpose is to draw a contrast between the Dononghinore 
Constitution and the Sonanayake Constitution. The first stej) 
would have been a discussion between Gladstone and Peel as to the 
desirability of appointing a Commission (a Departmental Commit- 
tee would be a|)X3ointed, only for incidental or technical questions) 
to make recommendations on educational reform.^ Perhaps 
Gladstone would leave a short memorandum, emphasizing the 
haphazard develoiiment, the conflicts of jirmciple, the jirobable 
waste of money, the inadequacy of village education, the class 
division created by the use of different language media, oto. On 
this ba.sis Peel would agree that a Commission was desirable, and 
there would be some discussion of names. If the Minister of Einance 
had no objection, it might not he necessary to have a Cabinet 
decision, and if funds were available reference to the Hou.se of 
Representatives would clearly be unnecessary. After a full list ot 
members (including the chairman) had been agreed between 
Gladstone and Peel, the Governor- General would be advised to 
ajjpoint the Commission. It need hardly be said that Gladstone 
would not be chairman, for the function of the Commission would 

^ It is of course known that the Spocial. Committee on Education was 
appointofj with the iutoiition that expenditure on oduoation be reduced. 
iSinco it toned into something quite different, however, it is converiiont to 
assume that the Commission would he appointed for producing a scheme of 
reforms. 


f)8 the COHSTITXJTIOH OE CEYLON 

be to advise the Government (represented pro Jiac vice by Glad- 
stone) on the policy which Gladstone should follow. A few Members 
of Parliament specially interested in education might be appointed 
to the Oommission so as to prevent the experts and the interests 
irom getting completely out of touch with public opinion, though 
of course the politicians would play a .subordinate role, 

When the Commission reported, Glad,stone would consult Peel 
on the advisability of publishing with or without a statement of 
Government policy. Probably Peel would decide for immediate 
publication, but would reque.st Gladstone to prepare a memoran- 
dum for submission to the Cabinet on the steps to be taken by 
Government. This memorandum would be prepared in the Minis- 
try, where not only the desirability of the scheme jjroposed, but 
also its administrative practicability and (in consultation with the 
Tieasui-y) its cost, would be worked out. The Department would 
find out, for instance, how many schools were required for compul- 
sory education to be made compulsory, what number of additional 
teachers would have to be trained, what expansion there would be 
in the training schools, where the teachers were to be obtained, 
whether special training was necessary to enable teachers to use the 
vernaculars, what the new grant system should be, how much it 
would cost immediately and over the next ten years, what arrange- 
ments could be made with the Ministries of Agriculture and 
industry about training in practical schools, what reorganization 
would be required in the Ministry of Education, and so on. These 
are purely administrative questions to be worked out in the 
Department in consultation with other Departments and with the 
University. There would be, however, the larger questions of policy 
in which the Minister would be involved. A series of memoranda 
would be produced and discussed by the senior officials in com- 
mittee, perhaps with the Minister or Parliamentary Secretary 
as chairman . Out of all this would evolve a departmental memoran- 
da m stating its (or the Minister’s, for it is the same thing) views 
on the Report. This 61ad.stone would take to Peel, who would 
discuss whether it would not be wise to enter into negotiations with 
the vaj'ious interests (particularly the denominational bodies) 
afiected in order that parliamentary opposition might be 
iiiiniiaiza<i. It would almost certainly be agreed that such 
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agreement was desirable, with the result that, wlien eventually a 
memorandum went to the Cabinet it would be certain that there 
would be no substantial opposition. 

This memorandum, having been approved by the Cabinet, would 
be presented to Parliament as a White Paper. Peel and Gladstone 
would discuss whether parliamentary approval was necessary, and 
Peel (for this is his business) would decide that it was. Accordingly, 
both Chambers would be asked to approve the princijdes in the 
White Paper. There would be no question of amendments at this 
stage, for tliis would be a specific Government X-iToposal of which 
■either approval or disapproval was required, and disapproval 
might bring the usual consequences. In fact, hoivever, approval 
would bo almost unanimous, for it would be a reasonable compro- 
mise of the several jioints of vieiv. The next .steji would be the 
imeparation of the necessary legislation, which would be drafted 
fey the Legal Draftsman in close consnltation with the officials 
of the .Ministry. Any difficult points would be discussed between 
Gladstone and Peel , and eventually a draft Bill would be circulated 
to the Cabinet, which would refer it to a Cabinet committee; and 
the Bill as finally apxu’oved ivonid go before the House of Riepre- 
seiitatives as a Government measure with the whole weight of 
the Government behind it. It would provide a. carefully considered 
and co-ordinated scheme of reform, with every detail worked out 
in advance so that, once a])proved, it could he brought into 
njieration without raising consequential jiroblems and without 
friction. 

This hjqjothetical examxfie shows how necessary it is that each 
ktiuister should keep in close touch with the Prime IMinister. If 
there is not comxdete symjiathy and harmony betiveen them. 
Cabinet government will not work, 'fhe essential point is that the 
Minister of Education is resjionsible for education, but the Priuie 
AL’nistcu- is rt'spoiisihle fortlie^gjmmiaLpqlicy dfTliis Gcwerninent; 
aii7rTne"ouir is merely an asjpeet of the other. TTtKc^ cannot work 
■Together, ”the IVlinister must go. It is true that there are occa.sions 
{as with Mr Ramsay MacDonald and Mr .Arthur Henderson) -when 
a breach would ho politically more dangerous than jiassive helli- 
gcrency; hut in all normal circumstances a Minister who does not 
fit into a team must leave it. It is hardly necessary to ask whether 
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the Prime Minister has power to dismiss a Minister; for Mhiisters 
are never dismissed, they always resign. By section 49(1), every 
Minister and every Parliamentary Secretary holds office during the 
I King’s pleasure. What that means in relation to the Prime Minister 
1 must presently be discussed; what it means in relation to. every 
other Minister is that, if the Governor- General is advised by the 
Prime Minister, and if he accepts that advice, that a Minister must 
be dismissed, the Minister is dismissed. It is hardly possible for the 
Governor-General to refuse; for if the advice is rejected the Prime 
Minister would himself resign. In anj'- event, subject to any advice 
that the Governor-General may give him — and Governor-Generals 
may sometimes give good advice — ^the Prime Minister must 
arrange his Government to suit himself; and in the last resort 
the Governor- General cannot refuse unless he is prepared to find, 
another Prime Minister. 

The Government is in fact dependent on the Prime Minister. If 
j he resigns, all are deemed to have resigned. On occasions he may 
resign and be immediately commissioned to form a new Govern- 
ment, like Mr Asquith in 1915 and Mr MacDonald in 1931. Since 
all the Ministers are deemed to have plaeea their resignations at 
his disposal, he can advise the appointment of new Ministers or not 
as he pleases.^Ho^am,^in,pther words, ‘reconstruct’ ms Government 
by using the fact that all Ministers hold office at pleasure. This 
device, which is common in continental Europe, is less common in 
Great Britain because of the firm tradition of party loyalty. If the 
Prime Minister ivishes to change a Minister, he has-only to send for 
him and tell him so to secure his resignation. Ereqnontly, particu- 
larly when there has been a parliamentary squabble which may 
have weakened the Government, the Minister will himself place 
his office at the Prime Minister’s disposal, i.e. offer to resign. 
Normally no difficulty arises if tho Prime Minister wishes to take 
the square peg out of the round hole and put it in the square hole. 
The team is not a mere sporting metaphor; the team spirit is an 
essential part of the process of government. It is unlikely to be so 
easy in Ceylon, , where parties as centres of loyalty have not yet 
developed, where to be moved from one office (except to a higher 
one) may be regarded as a diminution of prestige, and where the 
team spirit generally is less highly developed. The attributes of tho 
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office of Prime Minister are therefore likelf' to be somewhat 
different from those in Great Britain. 

One as^jeot of the post needs speeial emphasis. Under the 
Donoughmore Constitution the tradition has grown up of allowing 
a Mmister to remain in the same office for a loiig period; and indeed 
it %vou]d be difficult to change Ministers under the Executive 
Committee system. The practice is, however, very undesirable. 
The Minister tends to become somewhat of an expert in his own 
field, capable — or at least thinking himself capable — of competing 
with his experts in their own specialities. His mind ceases to be 
the fresh lay mind, introducing new ideas and inspirmg new energy 
into a jaded Department. It becomes instead a pale reflex of the 
Department. What is more, the problem of personal relations be- 
comes difficult. There are personalities which clash and personali- 
ties that are in harmony. Those who are able to attune themselves 
to the Minister’s are not neeessai-ily the abler or more useful. If a 
Minister is in office for four or five years only, it is possible for 
these personal relationships to be adjusted. If like Tennj’son’s 
brook he goes on for ever, it is the unaccommodating official who 
has to go. For these reasons — which are not less cogent in Ceyloii' — 
it is not the practice in Great Britain for Ministers to stay long at 
tlieir posts. They ought not to he changed so frequently that they 
have no chance to learn the work of their Departments or to 
develop long-term plans; hut five years is a sufficient period, and a 
Minister who has done well in one office for five years should be 
moved on to another. His work at the former, if it is good, will last; 
and he will be able to bring the experience acquired in the one to 
bear oir the problems of another. Removal to arrother office is 
not an adverse verdict, it is a tribute. 


Chapter XI 
FINANCE 

The fcJtatfi Council had a very odd and incon venioufc financial 
procnduro dciivod pai'tlj'- from the coloirial syntctn, parLiy from 
tho Finance Committee of the Legislative Couneil, and partly 
from suspicion of a Treasury controlled by an Ofticor ril' State 
responsible direct to the Governor. The establishment of Cabinet 
government requires the introduction of a system more nearly 
like that of Groat Britain, though the intricacies of Britisli proce* 
dure need not be copied. The early drafts provided for financial 
procedure in full detail, but eventually the Ministers decided tc^ 
have only the skeleton provisions in the Constitution, and these 
provisions were approved bj' the Sotdbury Commission. 

The foundation of the new .system is the Consolidated Fund 
provided by section 156. In Great Britain the Consolidated Fund i» 
the only Fund, save that other Funds may be created by payments, 
out of the Consolidated Fund. It was thought more convenient in 
Ceylon, however, to have the Consolidated Fund as the residuary 
Fund, so that other Funds like the National Development Fund, 
the University Building and Equipment Fund, etc., could be 
created parallel with it. Where no special provision is made by' 
law, however, all revenue.s go into the Consolidated Fund and all 
e.'cpenditure conies out of it. In the ease of e.vpenditurej there are 
two types of service, known in England as ‘Consolidated Fund 
Services’ and ‘Supply Services’. These terras are not used in the 
Ceylon Constitution, but in substance the distinction is made. 
The costof some services will be'cliarged ontho Consolidated Fund’; 
tlie cost of other services will be provided by ‘moneys voted by 
Parliament’. Sums charged on .tlie Consolidated Fund are iiayable- 
without further legislation; other sums need an atinual vote by 
Parliament. The cost of the following services Is cliarged on the 
Consolidated Fund by the Constitution itself : 

1. The salary of the Governor-General or of the Officer Ad- 
ministering the Government: section 6(3). The Goveriior-Ge)ie]'al’& 
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nalary is £8,00U and tiiat of the Officer Administering the Govern.- 
nient £6,000. Neither may be altered, even by constitutional 
amendment, during his term of office. 

2. The salaries of the Judges of the Supreme Court: section 52(4). 
Tlie amounts will be determined by Parliament, but the salary of o. 
■Fudge may not be diminished during his term of office. 

5. The salary of an appointed member of the Judicial Service- 
Commis.sion who has retired from the Supreme Court; section 53(6). 
The amoimt will be determined by Parliament but ma3' not be 
diminished during his term of office. 

4. The salaries of the members of the Public Service Commis - 
,sion: section 58(7). The amounts will be detoriuined bj’’ Parliament, 
but the .salary of a member may not be dimini.shBd during his term 
of office. 

6. (a) Pensions or gratuities granted to officers who retire under 
section 63. 

(&) .Pensions and gratuities granted' before the Order came into> 
operation. 

(c) Pensions and gratuities payable to officers in the service of 
the Crown in relation to Ceylon when this Order came into opera- 
tion. 

The above are charged on the Consolidated Fund by section 64. 

6. The interest on the public debt and the costs, charges and 
expen, se.s incidental to the collection, management and receipt of 
the Con.solidated .Fund: section 66(2). 

7. The salary of the Auditor-General: section 20(2). The 
amount will be determined by Parliament but may not be dimi- 
nished during his term of office. 

Other sums ina^- of course bo charged on the Consolidated Fund 
b_v Act of Parliament. The effect of charging is to render unnece.s- 
sai'v an annual vote by Parliament. The amount does not appear in 
the Estimti.tes and hence there is no opportunity for an annual 
debate to take place. Legislation to transfer a charge from the- 
Con.solidn.ted Fund to moneys provided Parliament is of cour.se 
possible where the charge is imposed by Act of Parliament: but a 
constitutional amendment would be required to alter a charge 
imposed by the Constitution itself. Even in such a case the amount 
may be altered by Act of Parliament unless the Constitution 


104 THE CONSTITUTION OF CEYLON 

itself fixes the amoant (as is the case of the Govemor-General’s 
salary or of a pension or gratuity): if however the Constitution 
fixes the. amount, it may be altered only by constitutional amend- 
ment. In .some caises (the salaries of the Judges, the Auditor- 
General, and the members of the Public Service and Judicial 
Commissions) the amount is not fixed by the Constitution, but 
the salary cannot be altered dui’ing the term of office of the person 
concerned. 

Sums which are not charged on the Consolidated Fund must 
(unless by law they are payable out of Ijome other Fund) be iraid 
out of the Consolidated Fund: and for this purpose an Act of 
Parliament is necessary. The ftlinistcrs’ draft made it quite plain 
that no expenditure could be incurred except on the authority of 
an Appropriation Act ora Supplementary Appropriation Act. The 
Order in Council, however, reverts to the State Council practice 
and permits sums to be issued from the Consolidated Fund on the 
basis of a mere resolution of the House of Kepresentatives. Pre- 
sumably this provision was inserted in section 67(2) in order that 
money voted on Supplementary E.stima.tes may be spent without 
waiting for the concurrence of the Senate. This of course en- 
courage.? the bad practice of numerous Supplementary Estimates 
which was such a feature of State Council procedure and which 
prevents the Budget from being anything more than a forecast. 
Any difficulty caused by delay is met in Great Britain through 
the establishment of a (Civil) Contingencies Fund, which has been 
authorized by .section 68. This is a useful provision which enables 
rapid action to be undertaken where it is necessary, and replaces 
the ‘special warrant’ system of the Donoughmore Constitution. 
The money may be spent from the Fund and a Supplementary 
Estimate produced subsequently. 

The details of the procedure have not been laid down in the 
Constitution, in order that that document may be as flexible a.s 
possible, the only other provi.sion being that of section 69 (following 
Article 67(1) of the Order in Council of 1931 and British and 
Dommion practice) limiting proposals by private Members. The 
following procedure iSi however, a simplified version of the British 
and Dominion practice which would suit the conditions of Ceylon: 

1. The Estimates are prejiared in the Ministries on the same 
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principle as at present, indicating (a) expenditure under heads, 
(6) sub-hea,ds under which the Ministry will account for the expen- 
diture under the heads, and (c) the details of the sub-heads. There 
should normally be one head only for each Ministry; but W'here a 
Ministry deals with several services, e.g. Transport, Post Office, 

■ Public Works, it may be convenient to have two or more 
heads. The number of .sub-heads under the former practice was, 
however, quite ridiculous, and they could be cut down to a tithe 
of their former number. The details may be given, though it 
hardly seom.s necessary to give every post and every salary scale 
aiider ‘Personal Emoluments’. 

2. These Estimates should be prepared in the Finance Section 
of the Ministry or in some cases (e.g. the Post Office) the Finance 
subsection of the Section. Under the British practice iro new 
■service, no increase of staff', and no alteration in salary scales may 
be inserted in the Estimates Avithout the prior sanction of the 
Treasury. ®lf the Treasury refuses sanction the matter may of 
course be taken to Ministerial level; and if the Minister is unable 
to .secure tho consemt of the Minister of Finance the matter must 
be referred to the Cabinet. 

3. The Estimates as approved by the Minister aro submitted 
to the Treasury and, after scrutiny and, if need be, reference back 
to the Ministry they are included in a consolidated volume of Draft 
Estimates circulated to the Cabinet. 

4. The Cabinet will examine the Draft Estimates, though the 
e.xamination need be no more than cursory if (a) all proposals for 
neAV services or for substantial expansion of existing services have 
secured prior Cabinet sanction, and (b) the Draft Estimates have 
been fully scrutinized in tho Treasury. The practice of includyrg 
new proposals in the E.stimates without prior discussion in Cabinet 
is strongly to be deprecated because it holds up other Government 
business. Thus, if the Ministry of Education wishes to start a large 
programme of building schools, the proposal should come up on a 
separate memorandum before the Estimates aro compiled in 
order that its implications may be lully di.seu.s.sed. It may be that, 
when the total of the Estimates is seen, the Cabinet may desire 
to withdraw its ajrproval or cut down the scheme; but the problem 
should be dl.scussed in the first instance as a separate problem 
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because it has impl'cations other than the purely financial, and 

cannot adequatelj’ be discussed on the Estimates. 

5. The Estimates having been approved by the Cabinet are 
laid before the House of Ke|iresentatives. The British practice is to 
debate the E.stimate.s (iir Committee of Supply) before the Budget 
is introduced (in Committee of Ways and Moans). The Ceylon 
practice .seems to be better, however, becau.se it relates expendi- 
ture and income more clo.sely and compels the legislature to 
consider the eonseejuenees in increased taxation before it is called 
upon to approve expenditure. Accordingly, it would seem desirable- 
to contimie tbe practice of making the Budget speech (which is 
now the function of the Minister of Einanoe) on the second reading 
of the Appropidation Bill. It is, however, qiute impracticable 
for a House of 101 Members to follow the practice of the State 
Council on the Appropriation Bill. For a Member to survey all the 
branches of Government on the second reading of the Appropria- 
tion Bill would require some 200 hours of debate. It»has very 
little educative effect on the general population, even those wh 
read English newspapers, for they just get bored with the long 
series of long .speeches. If and when a real party Opposition 
develops, it may be found more convenient to revert to the British 
practice of ‘putting down’ various votes in consultation with the 
Opposition in order that debate may take place on separate aspects 
of Government policy. It is possible to have a good debate on 
education or health or industrial development or agriculture; a 
sei'ie.s of speeches in which some forty or fifty members deal with 
each of tiieso topics is not a debate but a collection of monologues, 
lu that case, the debate oir the Budget would become not a debate 
oiuthe Estimates but a debate on taxation proposals, as is the 
practice in the House of Commons. A defeat of the Government 
ill the Appropriation Bill would be a vote of no-confidence and 
would carry the usual consequences. 

0. The Appropriation Bilk having been approved on second 
reading would be debated in Committee. It may be noted that the 
Bill will contain only the ‘heads’ and not the sub-heads. It would 
be ill order under any head to debate any matter contained in 
the sub-head or the detail, but it is the function of the Troasur;\ , 
not the House of Representatives, to deal with minor details, and 


tlxo Hoiiso OLiglifc to restrict itstilf to broad pnnciples of policy. 
Tlio uotiou that Meinbors can malo) useful ckangc.s in the Estimates 
is quite false. It novor happened in the State Council. In any case, 
a motion to debate or l eduee a. sub-head i.s out of order. The motion 
must lie to reduce tlie amount under a head. Any such luotiou, 
If pas.sed, would be ji, defeat of the Govornmeut, entailiujK the 
usiia^l consoqueuce.s. No firnount can be increased, for thi.s is 
forbidden f)y section (i!). The Committee debates on the Aiipropria- 
t i(jiL Jiill ouftlit to he debates on major a.s]ieets of policy, led by the 
leaders of the Opposition. 

7. Tile third reading of the Appraiiriation Bill would he an 
opportunity for surveying the general financial policy of the 
Government once .more. 

8. The Bill having been passed by the House of Representa- 
tives would then go to the Senate. Tliat body must pass it within 
one month, for an Appropriation Bill is clearly a Money Bill. 
The House of Commons lias a privilege to prevent the House of 
Lords from amending a Money Bill, but no such privilege will be 
possessed by the House of Representatives unles.s an Act of Parlia- 
ment is passed for the jmrpose nndcr section 27. It is sugge.steti, 
however, that the Senate should follow the example of the House 
of Lord.s and di.scus.? on the Aiipz'opriation Bill only the general 
principles of jmblie finance ; for it is clearly the intention of tlie 
Constitution that finance should be essential !}'■ a matter for the 
House of Representatives. 

9. When the Appro])riation Bill receives the royal assent, it 
autliorize.s expenditure on the several heads up to the amounts 
specified in the Act. Expenditure within a head is legal oven if it is 
not .strictly in accortlance with the distribution according to 
Hub-heails as submitted in the Estimates. The State Council 
regarded the sub-heads as binding on tlie Departments; but tliis 
produced tlie ludicrous situation that a Supplementary Estimate 
was often proposed to iiiereaso the expenditure on a sub-head 
altlioiigli thei o were savings on other sub-heads and no Supple- 
mentary K.stimatc was legally required. The result was to increase 
enormously the number of Siqipleraentarj’’ Estimates, and most of 
them were quite unnecessary legally. The pi-aetice aro.se because 
the Treasury was controlled by an irresponsible official. Now that. is. 
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is in charge of a jMSuister responsible to Parliament the practice 
can be and should be abolished. Of course, no Department should 
be allowed to transfer sums between sub-heads at its pleasure; 
but it should be able to do so with Treasury sanction. This would 
reduce heavily the number of Supplementary Estimates. Varia- 
tions in detail, on the other hand, should be within the Depart- 
ment’s discretion, though only with the sanction of the Perma- 
nent Secretary. In any event, no new service or change iji 
•emoluments would be permissible without Treasury sanction. 

10. The change recommended in the previous sub-paragraph 
would render Supplementary Estimates much less frequent than 
they have been. This would enable the Treasury to enforce the rule 
that Supplementary E.stimates are unusual and undesirable and 
should be resoi’ted to only when absolutely necessary. They are in 
principle objectionable because they upset the Budget. When 
Supplementary Estimates are necessary, however, they follow the 
same procedure as the original Estimates and, though expenditure 
can be authorized at once under section 67, they should be collected 
into a SupplementaryAppropriationBillpassedinthesame way as 
the original Appropriation Bill. The notion common in the Depart- 
ments that it is possible at any moment to go to the legislature 
and get more money has to be extinguished, for it is impossible to 
run the finances of the country on such a basis. It shotild be em- 
phasized, however, that debate on a Supplementary E.stimate 
must be strictly limited to the subjoct-mattoi' of the Supple- 
mentary Estimate. If the Ministry of Health has to ])ay more for 
, drugs, the Member for Bandycotta cannot raise the question that 
the hospital at Bandycotta has not a qualified medical officer. 
The State Council was extremely lax in the application of the 
■essential rule that a debate on a propo.sal must be limited to the 
subject-matter of the proposal. 

Section 70 of the Constitution provides for the audit of accounts 
by the Auditor-General. By section 71(2) he i.s instructed to repoi't 
annually to the House of Eepresentatives ‘on the exorcise of his 
functions under this Order’. This is a much more limited function 
than is provided by Ai-ticle 85 of the Order in Council of 1 0:31, and 
the change is deliberate. As the Soulbury Report said; ^ 

* Paragraph 391. 
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‘It has become the custom in recent yeaJts for the Auditor- 
General’s Report to contain general criticisms of the conduct 
of individual officers and the working of Departments, which 
are not strictly appropriate to such a Report. We consider 
that the inclusion in a published document of such criticisms, 
except where strictly justified, is not in the best interests of the 
public services, since the officers of Departments concerned have 
no means of making a public roplj’^ to the charges levelled against 
them and however damaging to their reputation. It would hardly 
be appropriate to place restrictions on the contents of the Auditor- 
General’.s Report in the Constitution, but we trust that in future 
the practice we have referred to will be discontinued.’ 

It needs to be emphasized again that the person who is respon- 
sible to the House of Representatives for maladmuiistration is the 
Minister. Who may be responsible within a Department is a matter 
between him and his officials, and it has nothing to do with the 
Auditor-General. In fact, however, the Auditor-General has tended 
to exercise a wider critical function and to deal with matters of 
poliey. The Auditor-General is an auditor, not a critic of Govern- 
ment policy, and his Report should be limited to matters arising 
directly out ofthe audit of Government accounts. 


Ghai’I’ee Xll 
THE PUBLIC SERVICES 


It was felt by the Ministers in 1943 that the fear of aclministra- 
-tive partiality, expressed by certain of the minority loaders, 
related mainly to apj)ointments in the public service. The Minis- 
-tens’ draft therefore provided that new appointments to the 
public service carrying an initial salary of not less than 
Rs. 3,000 a year should be mtide on the recommendation of an 
independent Public Service Commission. The Commission might 
further direct that any other new appointment or class of ap- 
pointment .should be made on their recommendation; and where 
appointments rvere made by Heads of Departments they might be 
revoked on the recommendation of the Commission. Subject to 
these rules relating to new appointments, the promotion, transfer, 
dismissal and disciplinary control of persons in the public service 
were vested in the Governor-General and would, under Article 36 
of the draft, be exercised in accordance with British constitutional 
conventions. The Soulbury Commission chose, however, to ‘assume 
that it was the intention of the framers of the scheme that the 
Governor-General’s powers as regards promotion, transfer, dis- 
missal and disciplinary control shall also be exercised in a similar 
manner to the power of appointment, i.e. on the advice of the 
Public Service Commission’ and the Report went on to recoramend^ 
that these powers should be so exercised. There was, of course, 
no justiheation whatever for their assumption. The Minister 
had drawn a clear distinction between new appointment.s and 
promotions, transfers, dismissals and disciplinary control. 
However, the Soulbury Commission’s misunderstanding becaim? a 
recommendation accepted by His Majesty’s Government, an.l 
accordingly it is so provided in the Constitution. Ceylon thus has 
a .system of responsible government in which Ministers have no 
control over the public .service. It should of course be .said that the 
active interference of politicians in the public service, to which 
^ Paragraph 379. 
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both the Donoughmore and the Soulbury doramission referred, 
and which appears to ho peculiar to Ceylon, would in any case 
have disappeared with the introduction of British constitutional 
conventions. In Great Britain the functions are exercised in the 
names of Ministers hut they are in fact exercised by the Permanent 
Secretary to the Treasury in relation to ‘Crown’ appointments and 
by the other Permanent Secretaries in relation to departmental 
appointments. In exceptional cases, however, the fact that the 
formal approval of the Prime Minister or of the Minister concerned 
is required enables the ‘recommendation’ to be altered. 

Given the tradition of interference in the public service which the 
Finance Committee of the Legislative Council handed down to the 
State Council, and which was very characteristic of the State 
Council, the Commission system may be a source of friction. The 
Soulbury Commission ‘earnestly hoped’ that the practices to 
which the Commission referred would be discontinued, and 
indeed it is essential to the principle of responsible government 
that Ministers and not public servants should be criticized in 
Parliament. It is the function of Mr Speaker and of the President 
■of the Senate to prevent criticisms, whether by Ministers or others, 
which offend against the principle. In relation to appointmfents, 
transfers, promotions and disciplinary action, however, the 
Mnisters themselves will have no resjionsibility and cannot be 
criticized, while the Public Service Commission will have no voice 
. in Parliament and will be unable to reply even to unjust attacks, 
f The experiment of handing over tlie control of the public service 
I to ‘three bashaws’ will therefore be watched with some trepidation. 

The legal provisions were necessarily altered by the Independ- 
ence Order because the procedure contemplated by the Constitu- 
tion Order was that the Governor should act on the I'ccoramenda- 
tion of the Public Service Commission. ^No such procedure is 
possible under the Independence Order, which gives the Governoi'- 
General no functions save those which he exercises on advice. 
Accordingly, the functions of the Governor under the Constitution 
Order have been divided between the Governor-General acting on 
advice, on the one hand, and the Public Service Commission (or 
the Judicial Service Commission) on the other. 

Section .57 establishes the fundamental principle, applicable 


throughout the British Commonwealth, that persons holding office 
under the Crown hold such office at His Majesty’s pleasure. This, 
provi.sion is elaborated in clause 9 of the Governor-General’s 
Commission, which authorizes him to dismiss or suspend any 
officer or take disciplinary action, subject to the Constitution, in 
the King’s name. If public officers are correctly styled ‘limpot.s’ 
(as they have sometimes been described in the United Kingdom), 
the explanation is not that they cannot legally be dismissed but 
that in practice it is difficult to exercise the legal power. Legally 
they can be dismissed without notice, and without compensation. 

Secondly, there is a Public Service Commission consisting of 
three persons appointed by the Governor-General (i.e. on advice), 
one at least of whom shall be a xierson who has not, at any time 
during the period of live years immediately preceding, held any 
public office or judicial office. This is in substance what was 
recommended in the Ministers’ draft. The Soulbury Commission, 
perhaps not reaUzing that in Ceylon nearly the whole of the 
English-educated section of the population has at some time had 
the honour of serving under the Government, recommended that 
one member only should have held Government office. This 
proposal having been incori)orated in the Constitution Order, it 
became difficult to compose the Commi.ssion, and in fact a chair- 
man had to 'be imported. The opportunity presented by the 
Independence Order was therefore taken to revert to the principle 
of the Ministers' draft. 

By section 60 Of the Constitution Order (as amended by the 
Independence Order) the appoihtmont, transfer, di.sinissal and 
disciplinary control of public officers is vested in tlic Commi.ssion: 
but tliis is subject to the excei)tion that the appnintmont and 
transfer of the Attorney-General (by section 60) and the Per- 
manent Secretaries (by section 51) is vested in the Governor- 
General acting on the advice of the appropriate Minister. The 
distinction drawn in the United Kingdom between ‘Crown ap- 
pointments’ (made in effect by the Prime Minister) and ‘depart- 
mental appointments’ (made in effect by Permanent Soorotaries) 
is thus drawn in Ceylon also, though in Ceylon the latter class of 
appointments is made by the Public Service Commission. The 
Commission may, however, delegate function.s to public officers by 


order imder section 01 and it has in fact retained direct control 
only over senior apj)oiiitinents, though an appeal may be made to 
the Commission v/here any person is dissatisfied. 

Similar provisions apply to the judicial service. The offices of 
Chief Justice, Puisne Judge and Commissioner of Assize are 'Crown 
airpointments’ made hy the Governor-General on advice, hut as 
ill England the Chif-I' Justice and the Puisne Judges hold office 
during good behaviour (not at pleasure) and are not removable 
except by tlie Govcruor-Gcnoj-al on an addi-ess from the Senate 
and the House of Ilcjiresontatives. Moreover them salaries are 
charged on the Con.solidatcd .Fund a.nd may not he diminished 
during their terms of office. They are thus given as independent a 
status as constitutional provisions make possible. 

For other appointments tliero is a Judicial Service G'ommis.siou 
consisting of the Chief Justice, a Judge of the Supreme Court, and 
■one other jicrson who shall he, or shall have been, a Judge of the 
Supreme Court, The Commission is charged with the appointment, 
transfer, dismi.ssal and disciplinary control of Judicial officers. 
The Commission may, however, by order delegate to its secretary 
the power to authorize all transfers, other tlian transfers involving 
increase of salary, or to make acting appointments in such cases 
and subject to siioli limitation as may be speoilied in the order. 


Chapter XIII 

DEFEXCE AND EXTERNAL AFFAIRS 
Defence and external affairs are branches of Executive 
Government whicli are vested in the King by section 45 of the 
Constitution. The section empowers the Governor-General to- 
exorcfeo these powers, though in fact there is notliiug in Die Letters 
Patent authorizing him to exercise the prerogative powers of 
declaring war, making peace, sending ambassador, s, or entering 
into treaties. It may therefore bo assumed that, a.s in the other 
A Dominions, the, so remain vested in the King, though in accordance 
i with .section 4 of the Constitution the powers arc exercised by the 
I King on the advice of the Ceylon Government. By section 46(4) 
of the Constitution the Prime Minister is in charge of defeneo and 
external affairs and therefore the advice, whether given to the 
Khrg or to the Governor-General, will be given by him, though 
since many of the cjuestions involved will be imimrtant they will 
generally require Cabinet decisions. 

The British Commonwealth of Nations is iwimarily an organiza- 
tion for securing consultation and, to such extent as may be 
desired, co-operation in defence and external afiairs. This is not a 
matter of law hut of constitutional practice to which Ceylon has 
decided to conform by signing oir 11 November 1947 the Defence 
and External Relations Agreements, whiob took (jffect on 4 Fcsbru- 
ary 1948 at the same moment as the other eomstitutional docu- 
ments. These are ordinary ‘agreements between Governments’ 
of tlie type familiar in international relations. In facd, evei'V 
inilependent country has a network of such Rgroumients covering 
all kinds of subjects from defence to the delivery of telegrams; 
and were it not so international rolation.s would he even more 
chaotic than they are. Like most such agroomenls, they eonlain 
no ju-ovision for termination or deirunciatiou. 'fhey cannot, con- 
sistently with international law or morality, be rlenoimced by 
either side. They are, however, subject to the docli'inc of rcbim sic 
^ stantibus, which means that the mutual obligations disap[)ear onco 
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they (leuoiue ohsolnto. The apj)iieation of th»s doetrino is oot easy 
and generuily gives rise to controversy; but in thirs case there 
cannot be any doubt that the Agreements pro based on Ceylon’s 
membership of tlie British Commonwealth of Nations. This 
membership is imstulated in both preambles and i.s thus a condition 
precedent of the Agreements. Since membership of the Common- 
^vealth im[)]ies a j)ower to secede from the Commonwealth, it 
follo ws that in the event of secession rebu/i non sic stantibus applies 
and the Agreements lapse. 

Though agreements within the Commonwealth are governed 
by international law it is quite inconsistent with the id<'as of tlie 
Commonwealth for any member to insist on its legal rights. Tlie ^ 
principle is one of mutual assistance without a nice balancing 
of advantages and disadvantages. The analogy of a family rela- 
tionship is in this instance a good one. LaAv does regulate the 
mutual relations of members of a family, but few families ever 
liave cause (:o ascertain their legal rights and duties because they 
base their moral obligations on a different conception, that of 
mutual assistance. In Ceylon there is no legal obligation on an elder 
brother to finance a younger brother who is capable of maintaining 
himself, and yet it i.s the common experience that the moral 
obligation is accepted. So in the Coinmonwealth neither the United 
Kingdom nor the Dominions pause to consider the legal situation 
when a member of the Commonwealth requires assistance. 

The problem, much discussed in Ceylon, of the binding character 
of these Agreements unis therefore based on the false promise that 
the legal situation was important. Within the British Common- 
u'ealtJi if obligations ap^jear to one side to bo onerous or undesirable 
it is o[)eii to that side to ask for modifications. Indeed, the promise 
is false e\'en in relation to ordinary external affairs. Nations 
generally do tlieir best to live in peace and friendship and t}ier(;foro 
do their host to accommodate each other. A nation which becaTUO 
noted for its inability to keep agreements would soon find itself 
an object of suspicion, but this does not mean that the network of 
agreomoiils by which a nation is bound must forever remain static. 
They are. constantly being anionded to moot changing conditions. 

The obligations on the United Kingdom under the Defence 
Agreement are as follows : 
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J 1. 'iV) i^ivo to Ceylon such military assiataiuje loi ihe sci eiily 
■oi' itf; territory, for defence against aggression and foi' t he prof ecf ion 
of essential communications as it may be in Cio mutual iiitercMt ol 
the two Governments to provide. Though the Ihiifed Kjimdoni 
is empowered to base naval and air forces ami mniiUam sa.‘h Lind 
forces as may be required for these purposes and ns may in' 
mutually agreed, it is under no obligation to <lo ,so. mih's-^ of coin -e 
it can be shov/u by Ceylon that the obligation to defend Ceylon 
cannot he carried out without such base.s and foree.s. 

2, To furnish Ceylon with such militar}’ assi.st.nu'O as m,\y 
from time to time be required towards the training and (h‘\'c1op- 
ment of Ce_ylonese armed forees. 

j 3. To e.stabli.'ih siieli administrative tuaehinery a-, inay ho 
ngreod to he desirable for the purpose of co-operation in regard 
to defojK.’e matters, and to co-ordinate arid determine the defence 
roqniromeuta of both Gov’ernraent.s. 

The obligations on Ceylon by the same Agreement are a.s 
j follows:-' 

1. To give to the Ignited Kingdom such military assistance for 
the security of its territory, for defence against external aggres.sion 
and for tho protection of essential communications as it maj^ be 
in the mutual interest of the two Governments to provide. The 
assistance reirdei'ed bar. thus to be in the interest of Ceylon and in 
any ea.se the militai'y assistance which Ceylon can give to the 
United Kingdom is infinitesimal in jirescnt conditions. 
j 2. To grant to tire Government of tiro United Kingdom all the 
necessary facilities foi' ihe objects mentioned in (I) as may he 
mutiiall.y agreed. These faoilities will include the ii.ae of nrival and 
air bases ami ports and military establislimonfs and the use of 
telecornmmiioatiou facilities, and the right of serviiT Coni'is and 
authorities to exercise siieli eonti'ol and jurisdictioir over incinlrei'.s 
of the said forees as they exorcise at pi-oscut. 

3. To establish such adminislirativo machinery a.s may be 
agreed to be dn,sirable for the purpose of co-oporation in rega.rd to 
defence Tna.ttei's, and to co-ordinate and determine the defence 
requirements of both Governments, 

ft will be .seen (hat the obligations are not exactly mutual 
because, though mutual assistance is provided for’, Ceylon’s 
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coutjirjaiions will be njainly passive, the ]j£'ovision of bases and 
hiv'ilities, while tliose of the United Kingdom will be infiiiily 
(idive. the provision of for cos. On the other hand, the extent of 
lh(; obligations is a matter for mutual agreement from time toi 
time, and ]io military assistance will be provided on either sitlel 
Lillies, '5 it is in the interest of both that it should be. Wluit the 'Vi-roe- j 
ineiit sets out to do is to state the practice which a.])plie.s betwi'cn * 
the United Kingdom and the older Dominions, tlie ditfcrencer 
being that \vhc!i'('n,s now the older Dominions provide tlio Itiisc.s at 
their own exjiensc (e.g. Halifax and Esquimalt in Caiuiila and 
Simoustown in Sonth Afi'ica), in Ceylon the United Kingdom will 
provide them at the oxjteiiso of the United Kingdom taxjiayers, 
iihoroby, incidentally, giving Ceylon a largo and valualde ‘invisible 
export’. 

There is nothing in the agreement to coiajjel Ceylon to declare^^ 
war when the United Kingdom is at war. Under section 4- of tlie 
Constitution such a declaration of war must be made bj- the 
King on the advice of the Ceylon Government, and the decision to 
declare war ^vill no doubt depend in large measure on the 
desirability oi' orherwise of inviting the United Kiiigflom to 
furnish milita.ry assistance for the defence of Ceylon under thc» 
Defciice Agreement. At tlie same time, it must ))e remembered 
tlia.t tlioiigh a IStatc can declare neutrality its decision to remain 
neutral i'eally de]jend.s on the belligerents. Tiio Scandinaviiui 
couulrie.i find tiu' Netherlands declared their neutrality in U)!h> 
hut they were nevertheless invaded by Gorman forces in 1940. 
Eire declared neutrality but remained neutral only bocawse the 
ju'esonce of Unitcil lAingilom forces in Northern Ireland, Wales 
a, ml south.- west England made invasion by the Germans in 1940 
inopi^ortiuie. Hei'c agtiiii the legal situation is loss imporlani. than 
the naked facts. 

The E.'ctema.l Alfairs Agreement is designed to bring Ceylon y 
into the system of eousultation which prevails in the romaindcrof 
the Co mini m wealth. The basis of thi.s system is the eorniniinication \ 
of inlVii'inaoion. ’The United Kingdom keeps the Dominion.^ fully 1 
ii ilormctl on all aspects of her foreign policy. Co)>ies of all importr nt | 
rlocumcnts are circulated as a matter of roirtino through the Offioe 
of Commonwealth Relations. It would he ineonsisteiit with: 
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Dominion Status for United Kingdom to accept active obliga- 
tions on bolialf of a Dominion, but a decision by the United 
Kingdom may affect indirectly a Dominion or indeed any other 
country. For instance, an agreement with Argentina may affect 
Australian trade, an agreement with Indonesia may alfect Ceylon, 
an agreement about .sterling maj'^ affect the whole sterling group. 
The effect of the system of communication within the Common- 
wealth is that the Dominions are informed while policy is in its 
formative .stage, so that they can make suitable .ropresenta,tions 
I before a formal decision is taken. The information supplied is in 
I fact thaf which is supplied to the Cabinet of the United Kingdom. 
The Dominions, like the Cabinet, know what is going on in tlio 
Foreign Office. They are brought in before the Foreign Secretary 
asks for Cabinet approval and, since it is the policy of the United 
Kingdom not to injure the Dominion.s in any way, it would be the 
duty of the Secretary for Commonwealth Affairs to bring to tlio 
notice of tlie Cabinet any objections received from the Dominions. 
Failing representation from the Dominions, however, the Cabinet 
and the Foreign Office are entitled to assume that they have no 
objections. 

The traffic is technically two-way, for the Dominiouh assume 
the .same obligation to keep the United Kingdom and each other 
informed, and the United Kingdom may similarly make repre- 
sentations. Since the volume of external affairs conducted by the 
United Kingdom is many time.s greater than the volume of all 
the external affairs of all the Dominions, the obligations lliough 
mutual are by no means equal. Clan.se 2 of the External Affairs 
Agreement, however, very correctly make.s them mutual. 

Co-operation is po.s.sil)lo in auolher sphere, I’Jie, King is repre- 
siiuted in all foreign capitals 1)\’' amlins.sadors, minisiei's nr other 
diplomatic representatives. They are iippomted on thf> advice of 
and paid by the Government of the United Kingdom. If how(n'er 
the Government of a Dominion fiiuis it convenient to hii rojn e- 
.seutecl by the same per.sons no conistitntional diffienlty ,iris(Si, 
The British ambassador in Rio do Janeiro has credentials signed 
by the King and represents the King. The King at times acts nn 
behalf of the United Kingdom and at other times on lieiial F of one 
or more of the Dominions, and .so the Britisli ambassadoi' e.m at 
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times act on behalf of the Government of .the United Kingdom 
and at other times on behalf of one or more of the Dominions. If 
on the other hand a Dominion wishes to be separately represented 
at Rio de Janeiro this also can be arranged. The British ambas- 
sador then informs the Brazilian Government that Hi.s Majesty 
desires to be represented by an additional ambas.sador or minister 
wbo will act on behalf of the Dominion, When the Brazilian 
Government agrees, the King on the advice of the Dominion 
Government appoints the person and is.sue.s his credentials. Thus 
the Dominion can be separately represented if it so dc.sires or 
represented by the United lOngdom if it prefers. No Dorainion 
has in fact provided for representation throughout the world'/ 
tliough Canada has ambassadors in the United States, France,/ 
China, Belgium and Luxembourg, Brazil, Argentina, Chile, Peru,! 
Mexico, and the U. S. S. R., and ministers in the Nethcrlands,| 
Cuba, Sweden, Norway and Denmark, and. Switzerland. Clause 4 
of the External Relations Agreement extends this arrangement to* 
Ceylon. 

The United Kingdom and most of the Dominions are members of 
the United Nations. Ainstralia, Canada, India, Now Zealand, the 
Union of South Africa and the United Kingdom were original 
members; Pakistan was subsequently admitted to membership, but 
Eire has been refused membership beoau.so of the veto exercised 
under the Charter by the U. S. S. R. on accountof Eire’s neutrality 
daring the war. Ceylon is noiv entitled to apj/ly for membership and 
Article 5 of the External Alfaii-s Agreement provides for United 
Kingdom support. 
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Chaptbb I 
THPJ ACT OF 1947 


THE CEYLON INDEPENDENCE ACT, 1947 
(11 Geo. 6, Oh. 7) 

An Act to make provision for, and in connexion with, the attain- 
ment by Ceylon of fully responsible status within the British Com- j 
monwealth of Nations.— (lOtli December 1947) ! 

The phrase ‘fully responsible status Avithin the British Common- 
wealth. of Nations’ was used in the announcement made on 18 J une 
1947 in the House of Commons by the Secretary of State for the 
Colonies and in the State Council by the Governor of Ceylon. In a 
telegram to Mr D. S. Senanayake the ]irevious day the Secretary 
of State explained that it meant Avhat Avas usually connoted by 
Dominion Status, but that at Sir 01iA’'er Goonetilleke’s suggestion 
‘Dominion Status’ Avas riot used because it Avas not Avell under- 
stood in Ceylon. What the Act in fact does is to confer on thel 
Ceylon Parliament the poAvers possessed by the legislatures of the 1 
older Dominions under the Statute of Westminster, 1931, and by 
the legislatures of India and Pakistan under section 6 of the Indian 
Independence Act, 1947. Mr D. S. Senanayake had indeed suggest- 
ed that this should be done by adding ‘Ceyloir’ to section 1 of 
the Statute of Westminster. On further examination, hoAA'cver, it 
AA'as seen that tlris step Avould not be enough. In many Acts of the 
Uniled Kingdom Parliament a distinction is drar^fn between ‘Domi- 
nions’ or some other form of expression and other territories of the 
CroAvn. To erpintc Ceylon AA'ith the older Dominions it Avas neces- 
sary to amcMid tJiose Acts. Tire Indian Independence Act, 1947, 
left these amendments to be made by Order in Council, and iroAirei.' 
for the same x^urpose has been included in section 4 of the ju'esout 
Act. 

The ])re3en.t Act does not in itself confer Dominion Status be- 
cause that is a. composite o])eration requiring changes in the laAV of 
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the Qnited Kinjrdom, the law of Ceylon, and the rolation.s between 

Ceylon and the United Kingdom. It ha.s therefore been effected by; 

1. Thi.s Act, winch alters the law of the United Kingdom and 
confers on the Ceylon Parliament those legislative powers which 
conkl not be conferred bj^ Order hi Council, 

2. The Ceylon Indeiiendence Order in Council, 1947, which re- 
moves from the Ceylon Constitution all elements of .subordination 
to the United Kingdom. 

3. The Defence and External Affiiins Agreememts which extend , 
to the relations between the United Kingdom and Ceylon the 
practices which apply to the relations between the United King- 
dom and the older Dominions. 

4. Tlie Ceylon {Office of Governor-General) Letter.s Patent, 1947, 
which create the office of Governor-General and Commander-in- 
Chief of Ceylon. 

5. The administrative decision by which Ceylon was transferred 

from the jurisdiction of the Colonial Office to that of the Office of 
Commonwealth Relations. ; 

BE it enacted by the King’s jno.st Excellent Maje.sty, by and 
with the advice and consent of the Lords Siiiritnal and Temporal, 
and Common.'), in this present Parliament assembled, and liy tlie 
authority of the .same, as folio w.s; — 

1. — (1) Ko Act of the Parliament of the United Kinoticnn passed 
on or after the appointed day .shall ('xteml, or he deemed to extend, 
to Ceylon as part of the law of Ceylon, unless it is exiji'os.sly | 
declared in that Act that Ceylon has requested, and consented to, 
the enactment thereof. 

(2) As from tho appointed day Hi,s Maje.sfcy’.s Government in tho 
United Kingdom shall have no responsiliility for the go vei nment 

of Ceylon. " f 

(3) As from the appointed day the pro\ isions of the First Sehe- 
dule to this Act shall have effect with respect io the h'uislative '■ 
powers of Ceylon. 

Subsection (1) oxtemis to Ceylon, as from tlu; ajqiointed day 
(4 Eebruary J.948), tho same provisions as applied to tlio oldoi' 
Dominions by .section 4 of the Htatutc', of Westminstc'v. Subsection 
(3) similarly extends seetiojrs 2, 3, 5, and tj of the Stiitute. Tiro 
Sta,tuto contains no ]Jrovision corresponding to srihsoctiou (2), ' 
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because already in 1931 the Government of the TJnited Kingdom 
had no responsibility for the government of the older Dominions. 

There is, however, a corresponding provision in section 7 of the 
Indian Indej^endence Act, 1947. 

By reason of section 9 of the Statute of Westmmster, 1931, 
the ‘rotpu'.st and consent’ (jf Australia must he given by the I’arlia- 
inent as woil as the Government of the C'ommonryealth. When the 
Statute was re-ciiacted for the Union of South Africa by the Status 
of the Union Act, 1 034, it was amended so as to make the ‘request 
and consent’ Lhose of tlie Pai-liaineut of the Union. Section 0 of tho 
Indian Indepondenco A<t, 1947, siinilarly reejuirestho ‘request and 
consent’ of the legislatures of India :ind Pakistan. Ceylon follow, s 
the examples of Canada and Now Zealand, where the matter is left 
vague so that in effect tho Govej umeut would make the ‘request 
■and consent’. 

This limited power of legislation was retained in the Parliament 
of the United Kingdom because it was thought that there were 
mattor.s, such as those affecting the .succe.ssion to the throne, 

'.British nationality, et'C., on which it would be convenient to Ivave 
a, single legislative authority. Also, Canada, Australia arid New 
Zealand may occasionally reciuire imperial legislation, for Canada 
has no power of constitutional amendment, while in Austraha 
and New Zealand the Constitution Acts cannot in all re.speet.s he y 
amended by local legislation. 

2. — -As li'om tile apiiointed day Ceylon shedl he included in the Ameiidmont of 
definition of ‘Dominion’ in pjiragrapli (23) of section ono hundred 

and ninety of the Army Act and rf the Air Force Act (which sec- ^ 

tion, in each Act, relates generally to tho interpretation of the 
Act), and acetu'di ugly in tlie said paragraph (23), in oaoh Act, for 
the words ‘and Newfoundland’ there .shall be substituted tlie 
words ‘Nev/foundland and Cojdon’. 

Tho Army Act and tho Air Force Act contaui code.s of rulo.s for 
tho disciphne of the British Army and tho Royal Air Force res- 
pectively. Since a distinction is drawn in those Acts between 
‘Dominiou.s’ and other dominions of the Grown, it was noco.ssary 
to include Ceylon among tho ‘.Dominions’ 

3. — (1) No court in Ceylon .shall, by virtue of the Indian and Divorce 

jurisdiction 



Colonial Divorep Jnvisdietion Acts, 1926 aud 1940, have jurisdic- 
tion ill or ill relation to any proceedings for a deoroo for the dis- 
solution of a mari-iage, unless those proceedings were instituted 
before tho appointed clay, bnt, save as aforesaid and subject to 
any provision to the contrary wliich may lun-eaftei' lie nimb' In- any 
Act of the Parliamoiit of the United Kingdom or of Ooylon, ail 
oonrts ill Ceylon shall have tlie same jiirisdictioii nrider tlie said 
Acts as tliej'- would havm liad if this Act liad not been passed. 

(2) Any rules made on or after the apjioiiited day uiuler sub.see- 
tion (4) of section one of the Indian and (!olonial Divorce dnrUdic- 
tion Act, 1926, for a court in Ceylon sliall. insiead of Iteinu niiule 
by the Secretary of State with the eoncuiTcuce of 1 lie Lui-dOli.mcel- 
lor, be made by such authority as ma^' be deUniniued by ilie law of 
Ceylon, and so mncli of the said .snbseet ion and of any mbs in force 
tlim-eniider immediately before the a])pointed day as requires the 
ap[(roval of the Lord Chancellor to the uomiiiatiou for any jmi'po.se 
of any Judge.? of any .such court shall cease to liave effect. 

(3) Tho references in subsection (1) of this section to proceoding.s 
for a decree for the cKssolution of a marriage include references to 
proceedings for such a decree of |ire:sumptiou of death and dissoln- 
tion of a marriage as is authorized by section eight of tlie Matri- 
monial Causes Act, 1937. 

The Indian and Colonial Divorce Jurisdiction Act.s, 1926 and 
1940, gave power to courts in India aud tho colonies to dissolve 
marriages according to United Kingdom law wlicre the parties 
wore domiciled in a part of tho United Kingdom. Since Ceylon has 
ceased to be a colony the power is withdrawn by this .section. A 
similar provision is to be found in soctiion 17 of the Indian Inde- 
pendence Act, 1947. 

4. — (I) As from the appointed day, the Acts aud llegulatiou'-" 
referred to in the Second Scliedule to tlii.s Act shall have (ff'ffiet 
subject to the amendments made by (hat Scliedule, aud His 
Majesty may by Order in Council make, .such fiirtlier adaptations 
in any Act of the Parliament of the United Kingdom of an earlier 
session than this iict, or in anjr instrument having etfect under any 
such Ac(,, as appear to him necessary in consequence of section one 
of this Act; 

Provided that this subsection slia.ll not extend to Ceylon as part 
of the law thereof. 

(2) Notwitlistanding anything in tlio Intei'iiretation Aet, LSS9. 
the expression ‘colony’ shall not inclurlo Ceylon in any Act. of ( he 
Parliament of the United Kingdom pas.sed an or after the apjjoiufc - 
ecl day or in any such Act passed before that tlav, bnt in the same 
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amendjnents 
not affecting 
the law of 
Ceylon, 


sonMOii ilh ihis Act, to [novido for the independence of Burma as a 
country ziot within His Majesty’s dominions. i 

(IJ) Any Ol der in Council made under this section maj’- be varied 
or revoked by a subsequent Order in Council and, though made 
after tlie appointed day. may be made so as to have effect from 
that day. 

(4) Cvery Order in CJouneil made under thi.s .section shall bo 
laid before Parliament forthwitb after it is made, and if either 
House of Parliament within the xzeriod of forty days beginning 
with the day on v^hieh any such Order is laid before it resolves that 
an Addrc'ris bo pi'csentcd to His zMajostj" praying that the Order be 
anmillod, no further proceedings shall be taken thereunder and 
Hih Majo.sty in. Council may revoke the Order, .so, however, that 
an.^' such re.solutiou or revocation shall be without prejudice to the 
validity of anything previously done under the Order or to the 
making of a new Order. 

In reckoning any such period of forty days as aforesaid, no ac- 
count shall be taken of any time during which Parliament is 
dissolved or prorogued, or during v'hioh both Houses are adjourned, 
fo r ni ore than f o u r day s . 

(5) Notwithstanding anything in subsection (4) of section one 
of the Rules Publication Act, 1S93, an Order in Council made under 
this section shall not be deemed to be or to contaiix a statzitory rule 
to which that .section, applies. 

This .section i,s purely for the purpose of assimilating Ceylon with 
the older Dominions so far as the law of the United Kingdom is 
eonceimed. For instance, a certificate of naturalization granted by 
the Governor of Ceylon was recognized in the United Kingdom 
oirly if it was approved by a Secretary of State, whereas a certi- 
ficate granted by the Governor- General of Australia required no 
such approval but wa,s recognized in the United Kingdom if the 
law of Axistralia complied with certain conditions. Ce3don has now 
been placed in the same position as Australia. This does not ime- 
vent Ceylon from having any nationality law it pleases; what it 
means is that if tlie law satisfie.s the conditions a person natm-alized 
in Ce.vloir will have the same rights (e.g. the franchise, social 
seourit_v, etc.) in the Uirited Kingdom as a person naturalized 
in llio United Kingdom. 

’I'lio Indian Indejzondeiice Act, 1947, did not have a series of 
amendmenfs similar to the vSeeond Schedule because in section IS 
it providofl for the issue of Orders in Council. Power is also taken 
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ill section 4(1) of tlio present section to issue sucli Orders in case i 
any amendmenls liavo been overlooked. Sueh. Orders may not I, 
change the law of Ceylon, for that is tlie coneern of the Ceylon ' 
Parliament. There is power in section 8 of the Ceylon Indeiiondence 
Order in Conncil, 1947, for the Governor- General to amend the 
laws of Ceylon b,y Proelamation. Tims, United Kingdom law may 
bo amended hy the King in Cmineil and Ceylon law by the 
Governor-General. 

(I^ie Interpretation Act, 1889, deliiios "colony’, Imt iliere is in - 
United Kingdom law no general iletinition of ’ Dominion’. Accord- 
ingly subsection (2) takes Ceylon out of the (k'finition of "colony’, 
but specific legislation (contained in the ISeeond Schedule) is neces- 
sary to include Ceylon wherever a "Uomiuioa" is leferred to. The | 
effect is, however, that in the law of the United Kingdom Ce\'lon 
ceases to bo a ‘colony’ and becomes a "Dominion’. There would 
have been less misrepresentation in Ceylon if it had been possible 
for the lawi'ers so to provide by express words; but it will bo seen 
from the Second Schedule that this was not possible and that 
individual amendments were necessary. 

The mere inclusion of Ceylon among the Dominions moiitionod 
in Section 1 of the Statute of Westminster, 1931, was not J 
fesasible; lor there was legislation in the United Kingdom both be- 
fore and after 1931 which distinguished ‘colonies’ and ‘Dominions’. 
Specific legislation, which is contained in the Second Schedule, was 
necessary to alter these provisions so that Ceylon miglit he trans- 
ferred from the ‘colonies’ to the ‘Dominions’. It was therefore 
decided not to bring Ceylon within the Statute but to re-enact the j 
Statute, and this has been done by .section 1 and the Pii\st Seliodiilo. 

5. — -(1) This Act may be cited as the Ceylon Indepondenco Act, 
1947. 

(2) lu this Act the expression ‘the appointed day’ mean.s such 
day as His Majesty may by Order in Oounoil aiipoint'. 

The short title follows that of the Indian Iridopendenco Act, 
1947, on which in fact the Ceylon Act was based. The Ceylon 
Government ‘advised’ the title, and there was no difiiculty about ) 
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■ it, for Dominion Status is a status of independpnoe. India and 
'Pakistan are specifically called ‘Dominions’ because it was neces- 
sary to distinguish the new legal entity, the Dominion of India, 
from the old legale ntity India, which included what are now 
Pakistan and the Indian States. Ceylon can call itself the.j 
Dominion of Ceylon if it so pleases. * 

‘The appointed day’ was 4 Febrnary 1948, as fixed by the Ceylon 
Independence (Ciommenceineiit) Order in Council, 1947, the text 
of which is given post. 

SCHEDULES 


FIRST SCHEDULE 
Legislative Powers of Ceylon 

1. — (1) The Colonial Laws Validity Act, 1865, shall not apply to any law Sootion. 1 
made after the appointed day by the Parliament of Ceylon. 

(2) No law and no provision of any law made after the appointed day by / 
the Parliament of Coylon shall bo void or inoperati ve on the ground that it ia 
repugiiiuit to the law of England, or to the provisions of any okiating or futiiro 
.‘ict of Parliament of the United Kingdom, or to an.y order, rule or regulation 
made under any such Act, and the powers of the Parliament of Ceylon shall 
include the power to repeal or lunond any such Act, order, rule or regulation in 
,so far as the same is part of the law of Ceylon. 

2. Tho Parliament of Ceylon shall hare full pow'er to make laws having 
extra-territorial operation. 

!i. With, out prejudice to the generality of the foregoing provisions of this 
Seliodulo, sections seven hundred and thirty-five and seven hundred and 
thirty-six of tho Merchant Shipping Act, 1 894, shall be construed as thougii 
reference therein to tho legislature of a British possession did not ineiude 
reference to the .Parliament of Ceylon. 

4. Without prejudice to tho generality of the foregoing provisions of thi.s 
Schedule, section four of tho Cohmial Courts of Admiralty .4ot, 1890 (whieli 
reejuiros certain law.s to bo reserved for tho signification of J-Ua Majesty’s 
jileasuro or to contain a suspending clause), and so much of aeetion seven of 
that Act ns requires tlie approval of His Majesty in Coiineil to any rules of 
Court for regulating the practice and procedure of a. Colonial Court of 
Admiralty, shall cease to have effect in Ceylon. 


1. I’liia paragraph repeats verbatim aeetion 2 of the Statute of 
We.stminster, 1931, save that it took cflect on 4 ffebruaiy 1948. 
‘I’he Act took effect at midnight on 3/4 February. It then became 
an ‘existing’ Act and so can be amended by tho Parliament of 
Ceylon. Eire and the Union of South Africa have in fact amended 
the Statiite of Westminster under .section 2 thereof, which con- 
tained the phrase ‘existing or future Act of Parliament’. 
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2. This paragrfiph repeats verbatim section 3 of the Statute of 
Westmhister, 1931. Before 4 Pebruarj’- 1948 the Ceylon Parliament 
could enact extra-territorial legislation only if it was necessary for 
the ‘peace, order or good government’ of Ceylon. An Act of Parlia- 
ment cannot now be questioned on the ground that it deals Avith 
acts or persons outside Ceylon. 

3. This paragraph is probably not strictly necessary, since it 
should be covered by paragraph 1. The provision has been iiiser- 
ted ‘for avoidance of doubts’ because a similar provision is 
contained in section 5 of the Statute of Westminster, 1931. 

4. This paragraph similarly re-enacts section 6 of the Statute 
and for the same reason. 


SECOND SCHEDULE 

Amendments not Aiteotino Laav of Ceylon 
British Nalicmality 

1. The following enactments (which provide for oertifloates of naturaliza- 
tion granted and other things done under the law of one part of His Majesty’s 
dominions to be recognized oKsawhero), namely — 

(а) section eight of the British Nationality and Status of Aliena Act, 

l()14;and 

(б) paragraph (c) of section eight of the British Nationality and Status oi 

Aliens Act, 1!)4.S; 

shall apply in relation to Ceylon as they apply in relation to the Dominions 
specified in tho First Sciiedula to the said Act of 1914. 

Financicil 

2. As respects goods imported after such date as His Majesty may by Order 
in Council appohit section four of the Import Duties Aot^ 1932, and 'section 
two of the Isle of Man (Customs) Act, 1932 (which rehvto to imperial proferenoe 
other than colonial preforoneo), shall apply to Ceylon. 

3. In section mneteon of the Finnnco Act, 1023 (which, as oxtended by sec- 
tion twenty-six of the Finance Act, 1925. pro\ddes for exemption from income 
tax and land tax of the High CommissiotLer and other officials of solf-governiag 
dominions), the expression ‘aelf-govorniug dominion’ shall include Ceylon. 

4. In the Colonial Stock Act, 1934 (which extends tho stocks Avhich may bo 
treated as trustee securities), the expression ‘Dominion’ shall include Cejdon. 

Visilinn If'orcRs 

5. Tho following provisions of tho Visiting Forces (British Commonwealth) 
Act, 1933, namely — 

(a) section three (which deals with deserters); 

(5) section four (which deals with attachment and mutual powers of 
command); 

(c) tho definition of ‘visiting force’ for the purposes of that Act generally 
which is contained in section eight thereof; 
shall apply in relation to forces raised in Ceylon as they iipply in relation to 
forces raised in. the Dominions within the moaning of the KtatutC of West- 
minster, 1931. , 
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Ships and Aircraft . 

0. — (1) In the definition of ‘Dominion ship or aircraft’ contained in sub- 
section (2) of section throo of the Emergency Powers (Defence) Act, 1939, and 
in that contained in Regulation one hundred of the Defence (General) Regula- 
tions, 1939, the expression ‘a Dominion’ shall include Ceylon. 

(2) Paragraph (2) of Regulation fifty-four of the Defence (General) Regula- 
tions, 1939 (which confers power by notice to requisition &om certain British 
subjects and companies space or accommodation in ships and aircraft), 
shall not authorize service of a notice on a British subject resident in Ceylon or 
a corporation incorporated under the law of Ceylon. 

7. The Ships and Aircraft (Transfer Restriction) Act, 1939, shall not apply 
to any ship by reason only of its being registered in, or licensed under the law 
of, Ceylon ; and the penal provisions of that Act shall not apj)ly to persons 
in Ceylon (but without prejudice to the operation with respect to any ship to 
which that Act does apply of the provisions thereof relating to the forfeiture 
of ships). 

8. In the Whaling Industry (Regulation) Act, 1934, the oxpres.sion ‘British 
ship to winch this Act applies’ shall not include a British ship registered in 
Ceylon. 

Matrimonial Causes 

9. Section fom- of the Matrimonial Causes (War Marriages) Act, 1944 (which 
provides for the general recognition in British courts of decrees and orders 
made by virtue of that Act or of any law passed in a part of His Majesty’s 
dominions outside the United Kingdom and declared by an Order in Council to 
correspond to that Act), shall, in relation to the making of any further Order 
in Council as respects a law of Ceylon, apply subject to the same provision for 
securing reciprocity as is made by proviso (ii) to subsection (1) thereof in the 
ease of Dominions'within the moaning of the Statute of Westminster, 1931. 

Copyright 

10. If the Parliament of Ceylon repeals or amends the Copyright Act, 1911, 
as it forms part of the law of Ceylon, then — 

(a) except by virtue of sub-paragraph (&) of this paragraph, that Act 
shall no longer apply in relation to Ceylon as a part of His Majesty’s 
dominions to which the Act extends, so, however, that this pro- 
vision shall not prejudicially affect any legal rights existing at the 
time of the repeal or amendment; 

(&) Ceylon shall bo included iu the expression ‘self-governing dominion’ 
for the purposes of subsection (2) of section to'enty-five and sub- 
section (3) of section twenty-six of that Act (which relate to reci- 
procity with self-governing dommions having their own copyright 
law), and the said subsection (2) shall have effect in relation to 
Ceylon us if that Act, so far as it remains part of the law of 
Ceylon, had boon passed by the Parliament thereof. 
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THE CEYWH' INDEPENDENCE [COMMENCEMENT) 
ORDEE IN COUNCIL, 1947 

At the Court at Buckingham Palace, the 19th day of 
December, 1947 
Present: 

The King’s Most Excellent Majesty in Council. 

WHEREAS by the Ceylon Independence Act, 1947, provision 
is made for the attainment by Ceylon of fully responsible status 
within the British Commonwealth of Nations: 

AND WHEREAS in the said Act the expression ‘the 
appointed day’ means such day as His Ma.jesty maj’' by Order 
in Council appoint; 

AND WHEREAS it is expedient to appoint, by this Order, 
the appointed day for the purposes of the said Act : 

NOW, THEREFORE, His Majesty, in exercise of the powers 
conferred on Him by the Ceylon Independence Act, 1947, and 
of all other powers enabling Him in that behalf, is pleased, by 
and with the advice of His Privy Council, to order, and it is 
hereby ordered as follows: — 

1. This Oxtler may be cited as the Ceylon Independence 
(Commencement) Order in Council, 1947. 

2. The appointed da j'' for the purpose.s of the Ceylon Indejien- 
dence Act shall be the fourth day of Eebruary, 1948. 

The ‘appointed day’ for the Ceylon Independence Act, 1947, 
was also the date of opei-ation of the Ceylon Independence Order in 
Council, 1947: see section 1(4) of that Order. It was, too, the 
date on which, the Agreements took effect: see clause 6 of the 
Defence Agreement, clause 7 of the External Aflairs Agreement 
and clause 6 of the Public Officers Agreement. 
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THE ORDERS IN COUNCIL, 1946 AND 1947 


THE GE YLOS INDEPEHOmCE ORDER 
IN COUNCIL, 1947 

At the Court at Buckingham Palace, the 19th day of 
December, 1947 
Present: 

The King’s Most Excellent Majesty in Council, 


WHEREAS by tlie Ceylon (Constitution) Order in Council, 
1946 (hereinafter called ‘the Principal Order’) as amended by 
the Ceylon (Constitution) (Amendment) Order in Council, 1947, 
the Ceylon (Constitution) (Amendment No. 2) Order in Council, 
1947, aiul the Ceylon (Constitution) (Amendment No. 3) Order 
in Council, 1947 (hereinafter together called ‘the Amending 
Orders’) provision is made for the Government of Ceylon and 
for the establishment of a Parliament in and for Ceylon: 

AND WHEREAS by the Ceylon Lidepcndence Act, 1947, 
provision is made for the, attainment by Ceylon of fully 
responsible status within the British Commonwealth of Nation.s: 

AND WHEREAS it is expedient for the same purpose that 
the Principal Order and the Amending Orders should be 
amended in the manner hereinafter ajipearing: 

NOW', THEREFORE, it is hereby ordered by His Majesty, 
by and with the advice of His Privy Council as follows: — 

1. - --(1) This Order may be cited as the Ceylon Independence 
Order in Council, 1947. 

(2) The Princi])iil Oi'der, the Amending Orders and thi.s Oriler 
may be cited together as the Ceylon (Constitution and 
Imlependence) Orders in Council, 1946 and 1947. 

(3) This Order shall be construed as one ivitli the Principal 
Order. 


Short title and 
oommenee- 


(4) This Order shall come into operation on the day appointed 
by His Majesty by Order in Council as the ap]iointed day lor 
the purposes of the Ceylon Independence Act, 1947, 


The phrase ‘construed as one’ means that the Orders must 
be regarded as a single instrument, which may bo properly 
described as ‘the Constitution’, though the Ceylon Independence 
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COSfSTITUTIOW 


Power of Parlia- 
ment to amend 

Council 




of 


power of His 
Majesty in 
Council to * 
legislate for 1 
Ceylon I 


Act, 1947, was necessary '“to remove the limitations on 
indejDendence wHich would have been implicit in that Constitution 
if the Orders in Council had stood aloire. This was the defect 
implicit in the so-ealled ‘Sri Lanka Bill’ which was refused the 
royal assent but would not have conferred independence or 
Dominion Status even if it had received that assent. In fact, it 
probably could not have been read as conferring the powers 
conferred by the present Orders in Council. 

The date of operation was 4 February 1948 : see Ceylon Indo. , 
pendence (Commencement) Order in Council, 1947. 

2. — (1) {Incorporated in the Principal Order) 

(2) Every reference in the Principal Order to the Governor | 
shall be read and construed as a * reference to the ' 
Go vernor- Gen eral. 

(Accordingly, the expression ‘ Governor- General’ has been j 
substituted for 'Governor’ in the Principal Order as printed \ 
on succeeding pages) 

3 . — (Incorporated in the Principal Order) 

4 . — The power of His Majesty, His Heirs and Successors, 
with the advice of His or Their Privy Council — 

(a) to make laws having effect in the Island for tho 

purposes specified in subsection (1) of section 30 of 
the Principal Order; and s 

(b) to revoke, add to, suspend or amend the Principal 

Order or the Amending Orders, or any part of thoso 
Orders, S 

shall cease to exist. | 

When the King confers a Constitution on a territory and foils j 
to reserve a power of legislation or constitutional amendment to 
himself he loses that power: Campbell v. Hall, Oowp. 204. The only 
instruments relating to Ceylon which he may now execute are : 

I Letters Patent constituting the Office of Governor-General; ‘ 

The Commission appointing the Governor-General; 

The Instructions to the Go vernor- General. 

In accordance with section 4 of the Ceylon (Con.stitution) 
Order in Council, 1946, these must be issued on the advice of tire 
Ceylon Government. The Letters Patent and the Instructions 
now in operation are ijrinted post. The Commission is ])er.sonai i 


THE OBDEBS IN COHNOIE 135 

to the Governor-General or the Officer administrating the 
• Government. » 

V 

5. — No Bill passed by both Chambers of the Legislature of Coissatiou of 
the Isla?id, or bj^ the Hon.se of Representatives alone, in mservation of 
accordance with the t)rovisions of the Principal Order .shall be 

reserved for the signification of His Majesty’s pleasure; and the 
proviaion.s in that Imhalf contained in .section.s 36 and 37 of the 
Principal Order shall accordingly cease to have effect. 

The power of re.servation, though in operation in mo.st of the 
Dominions, has been abolished in Ceylon. A Bill may he given 
assent or refused assent: see Ceylon (Constitution) Order in 
Coimoil, 1946, section 36. 

6. — The provisions of the Principal Order and of the Amending Consequential 
Orders specified in Column 1 of the Schedule to this Order and minor 
are hereby revoked to the extent, or amended in the manner, 

specified in Column 2 of that Schedule. 

The revocations and amendments have been incorporated in 
the text of the Orders as printed post. 

1 . — -Nothing in this Order shall be construed as affecting — Saving 

(а) the continuance, subject to the modifications made by Provisions 

thi.s Order, of the Parliament of Ceylon a,s 
constituted immediately before the commencement 
of this Order; 

(б) save as expreissly provided by this Order, the tenure of 

office of any Minister, Parliamentary Secretary, 

Senator, or Member of the House of Representatives, 
or of any person appointed to any office under the 
provisions of the Principal Order; or 
(c) the validity or continued operation of any Proclamation, 

Order, Regulation or other Instrument made Under 
the Principal Order before the commencement of 
thi.s Order, without prejudice however to any power 
to amend, revoke or replace any such Instrument. 

The Parliament of Ceylon was prorogued at the end of January 
1948 and a second session was opened with a formal ceremony 
by H.R.H. the Duke of Gloucester, who held a special Commi.ssiou 
from tlie King and thus had power to act oji the King’s behalf 
under section 7 of the Ceylon (Constitution) Order in Council, 1946. 



, g. — The Governor- General may, liefore the expix'y of a, period 
of six months fram the commencement of tliis Ordei', by Pj'oela- 
mation published in the Government Gazette, xnake such provi- 
sioxi as he is satisfied is necessary or expedient, in oonsequencR 
of the provisions of t.his order, for modifying, adtling to or 
adapting any written law which refers in vduitever terxns to the 
Governor or to any public offic(;r or authority, oi- otlunu'ise foi' 
bringing any written law into accord with the provisions of this 
Order and of the Principal Order as amended by this Order, or 
for giving effect to those jjrovisions. 


The Governor-General acts oir ‘advice’ in aooordaiice ndtlv 
section 4 of the Ce}don (Constitution) Order in Council, 


THE CEYLON (CONSTITUTION) OHDEB IN COUNCIL, 
1946 


At the Court at Buckingham Palace, the 13th day of May, 194(5 
Present : 

The King’s Most Excellent Ma-tbsty in Coi'N'Cil. 


WHEREAS by the Orders in Council set out in the First , 
Schedule to this Order provision is made for the constitution 
of a State Council for the Maud of Ceylon : 

. AND WHEREAS in the years 1944 and 1943 a Commission 
was appointed by His Majesty’s Government under the chair- 
manship of the Right Honourable Herwald, .Baron Soul bury, 
O.B.E., M.C., to visit the Island of Ceylon in order to e.xamino. 
and di.scuss ]iro])Osals for constitutional reform, and the said 
Commi.ssion duly visited the Island and made a report to His 
Majesty’s Government ; 

AND WHEREAS a Statement of Policy on Constitutional 
.Reform in Ceylon wa.s presented to Parliament by His Majesty '.s 
Government in the montli of October, 1945 ; 

AND WHER/EAS jiara graph 16 of the said Staleinenf of Policy 
eontained the following rlecision ; 

‘His Majesty’s Government are in sympathy isllli the 
desire of the people of Ceylon to advance towards Dominion 
status and they are anxious to c()- 0 ]ieru.te with thmii to that 
end. With this in mind, His Majesty’s Government have 
reached the conclusion that a, Constitution on the genei-al 
lines proposed by the Soidbury Commission (which also con- 
forms in broad outline, save as regards the Second Oliamber, 
with the Constitutional scheme put forward by tlu^ Ceylon 
Ministers themselves) will provide a workable basis for 
constitutional progre,ss in Ceylon. 

‘Experience of the working of Parliamentary in.stitntions 
in the British Commonwealth has .shown that advaiioe to 
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.Liominioii iStiitiiB lias been elfocted by modification of existing 
. constitutions and by tthe establishment of conventions wJiich 
liavi! grown up in actual ]n-actiee. 

‘LiiKislation such as the Statute of Westminster has been 
the rccoiiuition of constitutional advances already achieved 
rather than the instrument by which they were secured. It 
is therefore the hope of His Majesty’s Government that the 
new Constitution will Be aocepted by the people of Ceylon 
■ with a determination so to work it that, in a comparatively 
.short, .sjuico of timi' such llominiou 8laUis will be evolved. 
The actual length of time occupied by this evolutionary 
prnce.ss mu.'t dejjoud ujion the e.xiiorionco gained under the 
new constitution by tlie people of Ce.yIon’: 

AKD WHEJIKAS, having regard to the matters aforesaid, it 
j is exiiedient to revoke the sai<.l Orders in Council and to make 
I other provision in lieu thereof; 

XOVV THEREFORE, it is hereby ordered by His Majesty, 
by and with rhe advice of His Priv}^ Council, as folio w.s; — 

This preamble is now matter of history, since tiie policy of 
His Majest}^’® Government stated in October 1045 ivas changed 
in June 1947. Since a ]ireamble is not part of an enactment, 
li however, it has not been revoked. 

’ The paragraph 'quoted was inserted because Mr D. S. 
i Eenanayake wanted some reference to Dominion Status or 
,1 independence and it was not possible to agree on a form of words. 

It was therefore decided to insert the whole of paragraph 10 of 
i , the White Paper. 


Short title 
and 

application 

Subsection (1) is identical (except for the change of date) 
with the first sentence of section 1 of the Ministers’ draft, while 
subsection (2) is identical with section 2 of that draft. 

The Order in Council derives its legal validity from the royal 
prerr;gc,tive. The Maritime Provinces wore ceded to the Crown 
by tlie Treaty of Amiens, 1802, and the Kandyan Provinces 
by the Kandyan Convention, 1815. The King thus obtained 


PART I 
Preliminaey 

1. — (1) This Order may be cited as the Ceylon (Constitution) 
Order in Council, 1946. 

(2) Nothing in this Order .shall extend to the Maidive Islands. 


THE COHSTITUTIOH OF CEYLOJS 


Dates of 
operation 
.( 17 . 5 . 46 ) 

( 6 . 7 . 47 ) 

( 1 . 9 . 47 ) 

( 14 . 10 . 47 ) 
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power to legi.slate for the whole Island. He retained that power 
he ause in each’ successive Constitution he reserved to himself 
power to enact law.s, the last such reservation (except in relation 
to minor constitutional amendments) being in Article 98 of the 
Cejdon (State Council) Order in Council, 1031. A similar power 
was reserved in section 30(4) of the present Order, but it Inis 
been abolished by .section 4 of the Ceylon Independence Order 
in Council, 1947. Amendments to thi.s Constitution mu.st therefore 
be made by legislation of the Ceylon Parliament in accordanoo 
with section 29(4). 

The Maidive Islands are not part of Ceylon. Indeed they are 
not British territorj’- at all but an independent State under 
the suzerainty of the Crown. For convenience the Governor 
acted for the King and received the annual Maldivian tribute, 
but the Governor-General will not do so because he is not a 
representative of the Government of the United Kingdom, which 
is responsible for the exorcise of the King’s function.s as suzerain. 
The functions have been taken over by the High Commissioner 
for the United Kingdom in Ceylon. 

The documents refer to ‘dependencies’ of Ceylon, but it is 
not known where such dependencies are. The islands off the 
coast are parts of the mainland Provinces and therefore of ‘the 
Island’. 

2 . — (1) This Order shall be publi.shecl in tlie Gom-nment Gazette. 

(2) Parts I, IV and IX of this Order shall come into 
operation on the date on which this. Order i.s published in the 
GovernmeM Gazette. 

(3) Part III of this Order shall come into operation on such 
date as the Governor may appoint by Proclamation, being a 
date not earlier than nine months from the date on which tin's 
Order is published in the Government Gazette. 

(4) Parts IT, V, VI, and VIT of thi.s Order .shall come into 
operation on such date or dates as the Govei'jior may ajipoint by 
Proclamation, being a date or dates not later than the rlate oil 
which the names of Members elected to the fir.st House of 
Representatives are first published in the Government Gazette. 

(5) Part VIII of this Order shall come into operation on the 
date of the first meeting of the House of Repre.sontative.s. 


H K S 
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(Subsection (1) is taken from the Ministers’ Draft, section 1, 

The Ministers’ draft had a much simpler scheme* for bringing the 
Constitution into operation. It had two dates, the ‘date of 
operation’ when the Con.stitution wa.s published in the Gazette 
and the ‘date of appointment’ when the Con.stitution came into 
full operation . The several provi.sions indicated on which date 
they were to take effect. The drafting scheme ha.s been altered, 
however, so a.s to put the transitional provisions at the end, where 
they can be ignored once the Constitution is in full operation. 

In order to effect this, it was necenaary to specify a series of dates 
for the coining into operation of the various parts. 

The scheme may be summarized as follows-. Part IV, which 
deals -with the delimitation of electoral districts, and Part IX, 
which deals with the transitional stage, together with the general 
provisions of Part I, came into oxieration as soon as the Order 
was published. So also did the Ceylon (Electoral Registers) 

Order in Council, 1946. Accordingly, the Delimitation Commission 
could be aijjpointod immediately and could proceed with the task 
of determining tlie new constituencies. When that had been done, 
the Legal Secretary could have the electoral registers prepared 
under the old Order in Council as amended by the new one. 

The next stage was the holding of elections to the House of 
Representatives. Accordingly, Part III, dealing with the 
legislature, was brought into operation bj’’ Proclamation. 

Xine months at least had to be allow'ed for the jireliminary work. 

That is, the Proclamation could not be issued before 17 February 
1947. Part III also contains all the provisions relating to the 
Senate, so that as soon as the House of Representatives was 
constituted the Senate also could he constituted. It was then 
possible to bring the rest of the Constitution into operation. 

It was originally intended to bring Part VIII into ojieratiou 
on 1 October 1947 but. since it seemed likely that tlie elections 
would take longer than had been anticipated, the Order was 
amended to bring Part VIII into operation at the first meeting 
of the House of Representatives. 

3.— (1) In this Order, unless the context otherwise require.s — Intorpreti 
‘adjourn’ with its grammatical variations and cognate expres.sious 
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inoaiiH toi'iiiiiiate a sitting of the kSenato or the Hotise oi 
It(>])i'e.sentfi,tiveii, as the case may ))e; 

‘Jh-itish subject’ means aziy person who is ;i ip iti-,)! sub. 
ject iic-cording to the law for the time Izoing of the IJiiifotl 
Kingdom, . anjj- person w^ho has been naturalizetl under any 
enactment of any of His Majesty’s dominions, and any 
person who is a citizen or subject of anj^ of lh(' Indian Stales 
defined for the purposes of the (iovornment of India Act, 1 !);),); 

‘dissolve’ with its grammatica,! variatiov.\s and eognatp 
■ex])resHions means terminate the ooutinuance of a Pai'Iiament; 

‘elector’ means a person entitled to vczte al an eh'clion cf 
a Al ember; 

‘the existing Orders in Couiioir means the Orders in 
Counoil set out in the Fir.st Schedule to this Order; 

‘general election’ moans the ilr,st genej'al election of Alom- 
her.s after the date on which thi.s Ibirt of this Orihu’ comes into 
operation or a general election of Ah'mbers after a di.ssolution; 

‘Governor-General’ means the Governor-General and 
Commander-in-Chief of the Island and iircludes tlie Officer for 
the time being Administering the Government and, to the extent 
to which a Deputy for the Governor-General is authorized to act, 
that Deputy; 

‘Island’ means the Island of Ceylon and the dependencies 
thereof; 

‘judicial office’ means any paid judicial office; 

‘Legislative Council’ means the Legislative Council which 
was constituted by the Ceylon (Legislative Coiuioil) Order in 
Conn oil, 

‘Member’ or ‘Alember of Parliament’ means a Arcmlzer of tlie 
House of Representatives; 

‘Parliament’ means the Parliament of th(' Island; 

‘.President’ means the .President, for the time being, of the 
kSeuate and includes the Deputj^ Pr<;sident or other kScnator who 
may for the time being be acting as President; 

‘Proelamation’ moans a Proclamation by the ' Governin’- 
Genpra.1 published in the Oove.rnment Gazette: 

‘prorogue’ ‘with it.s gramnifitical varititions and cognate 
cxiu’essions means bring a session of Parliament to an end;" 

‘public office’ means any office th<? holder uf which i.s a 
public officer; 

‘public officer’ means any person who hold.s a j)aid Ckffice, oilier 
than a judicial, office, as a servant of the Crown in respect of 
the Government of the Island, but does not include — 

(а) the Governor-General or any member of the Governoj’- 

General’s office or of his personal siaff, 

(б) the President, the kSpeakor or an officer of the iSeiiate or 

the blouse of Representatives, 

(c) the Clerk to the Senate, the Clerk to the House of 

Representatives or a member of the staff of the 




Cleric to the Senate or the Clerk to the Hou.se of 
Hepresentativos, * 

{d) a Minister or Parliamentary Secretary, or a person who, 
having held office as a Minister mrder the existing 
Orders in Conncil immediately prior to the date on 
which Part III of this Order comes into operation, 
continues to hold office as a Minister at any time 
, during the period commencing on that date and end- 
ing oil the date on which Ministers or other authorities 
assume charge of such functions as may ho assigned 
to tliom under this Order, 

(e) a Senator or a IMcinbor of Parliament by reason only of 
« the fact that he receives any remuneration or 
allowance as a Senator or Member, 

{/) a member of the Judicial Service Commission, 

(g) a member of the Public Service Commission, 

(h) the Auditoi'-Ceneral, 

(i) a member of the Ceylon Defence Force or of the Ce^ylou 

Naval Volunteer Force or of any other naval, mili- 
tary, or air force that may he raised under the 
]n-ovisions of any Act of Parliament, by’ reason only'' 
of his membership of any such force, 

(//■) a Crown Advocate otlier tlian a Crown Counsel, 

(k) a Crown Proctor; 

‘Secretary' of State’ means one of His Maiesty'’s Principal 
Secretaries of State; , 

‘Senator’ means a person who is for the time being a- 
Member of the Senate; 

‘Session’ means the meetings of Parliament commencing 
when Parliament first meets after being constituted under this 
Order, or after its prorogation or dissolution at any' time, and 
terminating when Parliament is prorogued or is dissolved 
without liaving been 'jirorogued; 

‘Sitting’ means a period during which the Senate or the 
House of Representativi's, as the case may be, is sitting conti- 
nuously witliout adjournment, and includes any period during 
which the Senate or the House of E,epre,sontatives is in 
Committee; 

‘Speaker’ moans tlio Speaker for the time being of the 
House of Representatives and includes the .Deputy'- Speaker or 
othei- Momiier who mn,y for the time being he acting as Speaker; 

‘State’ Council’ means the State Council constituted by the 
Cey Ion (State Council) Order in Council, 1,931; 

‘United Kingdom’ means the United Kingdom of Great Eritain 
and Northern Ireland. 

(2) Any reference in this Order to an Order in Council shall be 
eonstnieri as a reference to that Order as amended byr any 
BubBequent Order. 
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(3) Any reference to the holder of a particular judicial or public 
office shall he deemed to include a reference to a person actino- 
in that office. 

(4) In the interpretation of this Order, the provisions of the 
Interpretation Ordinance other than the definition of ‘the 
Government’ shall, subject to the express provisions of this 
Order, and notwithstanding any provi.sion to the contrary in that 
Ordinance, apply as it applies for the interpretation of aii 
Ordinance of the State Council, or of an Act of Parliament. 

Most of these definitions are taken from the Ministers’ draft, 
section 4, though in some cases with s drafting amendments, 

It may be convenient at this point to explain the words relating 
to sittings of the two Chambers. They are not normally included 
in Constitutions but were included in the Minister.s’ draft, and 
hence in this Con.stitution, because the State Council, which had 
executive as well as legislative functions, followed an entirely 
different procedure. First, it should be noted that ‘Parliament 
is often used colloquially to describe a permanent institution. 
Legally and historically, however, it is not so. There is a new 
Parliament every time the Governor-General summons a new 
Parliament. A Parliament is brought into existence by a Procla- 
mation under section 15(1), wliioh summons a Parliament. That 
Parliament continues in existence until it is dissolved by Procla- 
mation under section 15(1). The word ‘dissolve’ is therefore defined 
by the jnesent section as meaning terminate the continuance of a 
Parliament, But a Parliament may be in existence without 
actualljr meeting — there have been periods in British history 
when Parliament did not sit for j’-ears, though this is not possible 
in Ceylon because by section 15(2) Parliament must be sum- 
moned to meet once at least in every year. Parliament, then, is 
isummoned to meet under section 15(1) and then holds a ‘session’, 
which is defined in the present ,seetion. The session continues 
until the Parliament is dissolved or prorogued. Prorogue is defined 
in this section to mean bring a session to an end. The effect of a 
prorogation is to brmg all the business to an end in both Chambers, 
so that anything which lias not been completed has to be started a- 
ne win the now session unless the Chamber concerned has .spc^cially 
re,solved to carry it over. This arrangement, which is in ojieration 


in the Parliament of the United Kingdom, was not in operation 
in the State Council because it was an executive body which 
had only one session during the lifetime of the Council. It has 
been extended to the Ceylon Parliament because it is extremely 
nsefiil to have the order paper completely cleared once a year. 
It may be expected that normally a session will begm in February 
and end in November or December. But though Parliament will 
be ill session between summons and prorogation or dissolution, 
the Chambers will not always be sitting. Either Chamber may 
adjourn as it pleases, or in accordance with Standing Orders, and 
adjourn is defined to mean terminate the sitting of the Chamber 
concerned, while sitting is defined as a period during which the 
Chamber concerned is sitting continuously without adjournment, 
including any period during which the Chamber is in committee. 

The definition of ‘British subject’ is unusual because it includes 
not only those who are British subjects under the British Nationa- 
lity and Status Acts of the United Kingdom, but also those who 
are naturalized under any law of a Dominion which makes persons 
British, subjects in the Dominion without making them British 
subjects under the British Nationality and Status of Aliens Acts. 
Furtluir, it includes persons who are citizens or subjects of any 
of the Indian States, This was provided under Article 4 of the 
Order in Council of 1931, though the drafting was different, 
because many of those who in Ceylon are classified as ‘Indians’ 
are not British subjects but citizens or subjects of States like 
Cochin, Mysore and Travaneore. If the definition were limited 
to Briti.sh subjects, these persons would be excluded from the 
franebise and from election to the House of Representatives or 
the Senate. 

The general definition of ‘British subject’ in the narrower 
sense is contained in section 1 of the British Nationality and 
Status of Aliens Act, 1914. It includes every iierson horn within 
His Majesty’s dominions (which include Ceylon, India, Pakistan, 
the other .Dominions, and the colonies, but not the protectorates 
and mandated territorio.s), and any person born out of tho.se 
dominions of ii father who a.t the time of the birth was a British 
subject, provided that the father was born within the dominions. 


Tluire are, lioivever, additions and qtialifieations in tiui Adts. 
Such i)ersons are ‘Bi-itisli siibjoots by biith’. it is also iioHfiiide 
to become a ‘British subject by marriage’. In cenerai, ii, wouifin 
wlw marries a Britisti subject becomes a British subject. Burther, 
there ai’o provi.sions under which a person ca,n become a ’ Britisii 
subject by naturalization’. A Dominion can, by legislation undei’ 
the Ktatnto of Westminstoi% 1931, ro])eal or amend the British 
.'N’aiiimality and Status of Aliens Acts in tlieir ai:>i)!ication to tlio 
Dominion, ‘riui.s, Tri.sh citizens are not .Riitisb r,ubjec1s s(j far ns 
the law of Eire i.s concerned, but tliey ai-e (if they como within 
the British Nationalhy and Status of Alien.s Acts) Bi'itish subjecls 
under the law of the United Kingdom and will thus bo British 
.subjects in Coyloii. The law of a Dominion can also provide for 
the naturalization of persons as British subjects within the 
Dominion, and under the definition in this section they will 
become British subjects in Ceylon even if they have not been 
naturalized under the British Nationality and Stains of .-Aliens 
Acts. Ceylon has unfler tlio Ceylon Indepeiidenco Act, 1947, a 
.similar i^ower to repeal or amend the British Nationality and 
Status of Aliens Act^s and to naturalize persons as British 
subjects. 

So long as India and Pakistan are jiarts of the British 
Commonwealth of Nations, i)orsans born in India or Pakistan 
and persons born outside the British dominions whose 
fathers wore British subjects born in India or Pakistan, 
will l)c British subjects for the jjurposos of this Constitution. 
If, however, India or Paki.stan ceases to bo part of the 
Commonwealth, then persons born there after that date 
will not be British subjects. The .status of pei'-sons bom 
before that date would no doubt be determined by the 
legislation which separated India or Pakistan from the British 
Commonwealth. Unless some special legislation was yiassed 
however, ‘Indians’ born in Ceylon rvould continue to be British 
subjects. On the other hand, citizens or subjects of the Indian 
States would continue to bo .British suhject.s under this Constitu- 
tion unless some special legislatioir wnwe })assed. 

It will be appreciated that the above is a mere summary of 
complicated legal provi.sions, and for actual legal interpretation 
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reference should be made to the British Nationality and Status 
of Aliens Act. 

The definition of ‘Govornor-GeneraT replaces section 33 of 
the Ministers’ draft. The appointment of a Governor-General 
was not provided for by the Constitution Order of 1946, apparently 
because it was thought more eon.sonant with Ceylon’s semi- 
subordinate status so to provide by Letters Patent. In the now 
section 4 in,9erted by the Ceylon Independence Order in Council, 
1947, Jiowever, the scheme of the Ministers’ draft wa.s re.stored 
and in fact part of section 33 of the Ministers’ draft was incorporated 
verbatim. It was however decided not to insert in the Constitution 
jno visions for the appointment of an Officer administrating 
the Government or a Deputy. He is brought in by the pre.sent 
section but the actual ajipointment is covered by Articles 7 and 
8 of the Letters Patent. Failing a sxiecific axjpointment the Chief 
Justice will administer the Government, as the Soulbury Com- 
mission recommended (j)a:ra. 347). 

The definition of ‘x^ublic officer’ is not free from difficulties. It 
may be noted fir.st that it exclude.s a judicial officer, which 
means any jjerson holding a paid judicial office. Secondly, it 
excludes all persons who are not servants of the Crown. There 
is a great deal of English case law on this point, and some of 
the difficulties might have been avoided if the apparently leas, 
exact phrase ‘paid office under the Grown’ in section 4 of the 
Ministers’ draft had been used. TJie person must be a servant of 
the Crown in respect of the Government of the Island, thus 
excluding x»rsons who are servants of the Crown in respect, 
of some other Government, such as that of the United Kingdom 
or India. Employees of the Univensity, teachers in assissted 
schools, and employees of local authorities and other autonomous 
bodies, whether or not financed in whole or in jmrt out of moneys 
provided by Paiiiamont, would not be servants of the Crown. 
It is generally held (though the matter is not free from doubt) 
that a, member or servant of a body appointed by Commission 
from tlie Crown is not a servant of the Crown. 

’riio following notes on the cIa,ssos excluded from the definition 
may be helpful:- — 
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(a) The Governor- General includes his Deputy and the Officer 
Administering the Government: see the definition of ‘Govornor- 
GeneraT. The Secretaiy to the Governor-General, the Private 
Secretary, and the clerical and domestic staff at Queen’s House 
are within the sub-paragraph. 

(h) There is no specific provision for the payment of these 
Officers, except (in the case of officers of the House of Representa- 
tives) as a transitional measure under section 7o. Such provision 
may, however, be made bylaw. The Ministers’ draft, section 32(3), 
made specific provision. 

(c) The.se Officers are provided for by .section 28. There is no 
Specific provision for the payment of salaries, but such salaries 
may be provided by law. 

{(1) There is no .specific provi.sion for the payment of .salaries, 
but .salaries may be provided by law. Specific provision was made 
in section 49 of the Ministers’ draft. It seems clear that a Minister 
under the Donoughmore Constitution was included, but owing 
to a doubt an amendment was made to make it clear. 

(/) The salary of an appointed member of the Judicial Service 
Commission is provided for by section 53(0). He may not, however, 
be a Senator or a Member of Parliament. 

(g) The salary of a member of the Public Service Commission is 
jrrovided for by section 58(7). He may not, however, be a Senator 
or a Member of Parliament. 

(7?) The .salaiy of tlie Auditor-General is provided for by .section 
70(2). ' ■ , 

PART IT 

The Goveknor-Genekal 

4. — (1) The Governor-General .shall be appointed by Hi,s 
Majesty, and shall have and may exorcise in the Island during 
Hi.s Majesty’, s jdeasure, but subject to tlie pj'ovi.sion.s of this 
Order, such poivers, authorities and functions of His MajesW a.s 
Hi.s Maje,sty may ho pleased to a.s.sign to him. 

(2) All powers, authorities and functions vested in His Majesty 
or the Governor-General .shall, subject to the provisions of this 
Order and of any other law for the time being in force, bo 
exercised a.s far as may be in accordance with the constitntio7ial 
conventions applicable to tlie exercise of similar powers, autlio- 
rities and functions in the United Kingdom by His Majesty: 
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Provided that no act or omission on the part of the Governor- 
General sliall be called in question in any court of law or other- 
'Di'ise on the ground that the foregoing provisions of this sub- 
section have not been complied with. 

This section is printed as provided by section 2 of the Ceylon 
Independence Order in Council, 1947, which replaced the section 
as enacted in the Constitution Order. Following the classification 
ado^Jted by section 36 of the Ministers’ draft and indeed using 
the very language of subsection (2) and (3) thereof, the Constitu- 
tion as originally enacted divided the Governor’s functions into 
three groups, (a) those exercised on advice according to British 
constitutional conventions, (b) those exorcised on recommendation, 
implying a power to refer back once, and (c) those e.xercised at 
discretion. There were sixteen poiveie in category (6) and thirteen 
in category (c). Owing to the peculiar phrasing of the appropriate 
paragraph (para. 346) of the Soulbury Report there was a fourth 
category not mentioned in the section at all. 

The section as now drafted has only one category, since the 
Governor- General has become a ‘constitutional monarch’, the 
representative of the King acting always on the advice of Ministers. 

Subsection (1) was not in the Order of 1946 but is almost the 
same as section 35 of the Ministers’ draft which in turn was 
adapted from the Constitution of the Commonwealth of Australia. 
For some reason which was not easy to understand, the drafts- 
men of the ] 946 Order insisted on droxiping this section and leaving 
the appointment of Governor to be regulated by the Letters 
Patent. Since this involved no diminution of self-government, 
Mr O. S. Senanayake did not xuess the xioint: bnt since it was 
incongruous to have a Goveruor-Geueral constantlj'- referred to 
in the Constitution but not axipointed under it, the xirovision of 
the Ministers’ draft was restored in 1947. 

The office of Governor-General is however still constituted 
by the Letters Patent and ho is axjpointed by Commission. The 
function of the King under subsection (1) comes within subsection 
(2), and so the Govornor-General is apiiointed on the advice of 
the Prime Minister of Ceylon, in con.siiltation witli the Cabinet if 
need be. 


Subsection (2) is based on section 36(1) of the Ministers’ draft, 
though the proviso comes from section 41(6) of that draft. | 
The former provision was a residuary provision applying 
to all functions which were not directed by section 36 (1) 
and (2) of the draft to be exercised on recommendation or at I 
discretion. There is however one change of great significance. 
Both the Ministers’ draft and the old section 4 referred only to the 
functions of the Governor-General. The new section applies to ^ 
the functions of the King also. This change is due to throe develop, 
meats under the 1947' Constitution; — : 

1. Under section 7 as amended the King is a part of the 

legi.slaturo and need not be (though usually he will be) 
represented by the Governor- General : e. g., at the State Opening | 
of Parliament on 10 February 1948 he was represented by Ins | 
brother, the Duke of Gloucester. | 

2. Under section 45, as now enacted, executive power remains ’! 
vested in the King and may be, but need not be, exercised by the . 
Governor-General. If the King visited Ceylon he could do formal 
acts in person. 

3. Certain functions including the' making of treaties, the 
appointment of ambassadors and other diplomatic and consular 
agents, the issue of exequaturs to consuls, and the declaration 

of war, are not delegated to the Governor-General. i 

It follows that to give complete self-government not only [ 
the Governor-General but also the King must act on ‘advice’. 1 
4 The King in relation to Ceylon acts on the advice of the Ceylon I 
Government, just as the King in relation to Canada acts on the 
advice of the Canadian Government. What is peculiar to Ceylon 
is only that the Constitution specifically provides for the applica- 
tion of the cou-stitutional oonventions of the United Kingdom. 
The older Dominions (except Eire) moved from colonial to 
Dominion status by a slow process of evolution and so their status 
is founded on convention. Ceylon’s status had to be established 
by law. It would have been entirely sati.sfactory to a, constitutional 

/ lawyer to have e.stablished the formal law (as in Australia) and to 
leave the conventions to be implied. This would have been mis^ 
understood by some sections of opinion and misrepresented by 
( others. Accordingly, it was politically essential to provide for full ; 
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Belf-goveriiment by written law. Much the same jiroblem has | 
arisen in South Africa where, oven after the Statute of Westmin- | 
ster, some sections of opinion had represented Dominion Status to I 
be one of subordination to the United Kingdom or, to use the 
phrase commonly used in this connexion, ‘British imperialism’. 
Accordingly, South African legislation of 1934 had put the con- 
ventions into law. It was decided by the Ceylon Ministers to 
follow this example, and so the United Kingdom conventions ^ 
were formally incorporated as law in section 36(1) of the Ministers’ 
draft, in section 4 of the Order of 1946, and now in section 4 of 
the amended Order. The last of them extended the principle to 
the functions of the King. 

A function to be exerci.sed on advice is not formal and auto- 
matic. The King or the Governor- G-eneral must be persuaded, 
and on occasions the King or the Governor-General may do the 
persnading. It is indeed the jrracl^ice in the United Kingdom to 
consult the King informally so tluit he may make his views known 
without rejecting or suspending action on foi-mal advice. In 
the long run he must either accept advice or find a irew Govern- 
ment, but hi .9 views ought to carry weight and may modify the 
‘advice’ he receives. The King may be (like George ’VI) a most 
experienced student of polities who has been at the centre , of 
affairs for a generation. Queen Victoria once told Mr Gladstone 
what the Duke of Wellington had told her about advice tendered 
to William IV nearlj*- a hundi'ed years before. The Governor- 
General is likely to be either an experienced politician or adminis- 
trator from abroad or an ‘elder statesman’ from Ceylon. In either 
case he will be remote from the controversies of current politic.s 
and may be able to take a larger view than Iris Ministers, whose 
vision is apt to be bounded by the next general election. For 
instance', it may help the party in power if certain Cabinet docu- 
mouts are published; Init tliis may be to create a precedent w'hicli 
is in the long run contrary to the public interest. The Governor- 


General may realize the problem more easily than a politically 
haras, sed Pj'ime Minister. 

3.— (1) The Governor- General shall receive a salary of £8,000 
a year. 

(2) During any period in which the Office of Governor- General 


Salaries of 
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is vacant, or the Governor- General is absent from the Island, oj- i.s 
from any cause prevented from, o» incapable of, acting in the 
fluties of his Office, the Officer Administering the Goverument 
feiiall receive a salary calculated at the rate of £6,000 a jnsar and 
•sliall not bo entitled to receive during that period any salary in 
To.spect of any other office. 

(3) The salary of the Governor- General or of the Officer Atl- 
juinistering the Government shall be charged on the Consolidated 
Fund and shall not be altered during Ms continuance in office. 

(4) In the assessment of any income tax which may be payable 
under any written law, no account shall be taken of the salaries 
]>rovided by this Section for the Governor- General and for the 
Officer Administering the Government or of the annual value of 
any official residence occupied by either of tliem as such. 

Subsection (1) and the provision in subsection (3) that the 
Governor- General’s salary shall be charged on the Consolidated 
Fund are taken from section 35 of the Ministers’ draft. The rest 
of the section is new. 

In spite of the definition of ‘Governor-General’ in section 2(1), 
it is clear that in subsection (1) ‘Governor- General’ does not 
include the Officer Administering the Government. The latter 
is covered by subsection (2), and therefore, in the words of section 
3, the context otherwise requires. It would seem also, though this 
is not clear, that ‘Governor-General’ would not include a Deputy 
Governor-General for whom no salary is provided in the Consti- 
tution. 

The Soulbury Commission recommended that the Officer 
Administering the Government should be the Chief Justice 
(paragraph 347) unless some other appointment is made by 
Dormant Commission. The Letters Patent provide accordingly in 
Article 7., 

Since subsection (3) contains the first reference to charging on 
the Consolidated Fund, it may be convenient to explain what is 
meant. The Consolidated Fund is provided by section 66 and 
may be called the general fund of the Island out of which all nor- 
mal expenditure will be met. There will he, however, two methods 
of authorizing such expenditure. Some services, called ‘Consolidat- 
ed Fund Services’, will be provided by permanent legislation, 
including this Constitution. In so far a.s they are provided by 
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ordinary legislation) tlvey can be altered by ordinary legislation, 
but a. Bill for that purpose will be passed, for they will not appear 
in the Annual Estimates, except for jmrposes of reference. In so 
far as they are previded by the Constitution, they can be altered 
only in, the manner provided by the Gon.stitution. In this parti- 
ouiar case it is specifically provided that the salaries shall be 
£8,000 and £6,000 respectively, and not ‘imtil Parliament other- 
wise provides’. Accordingly, the salaries can be altered onlj’' by 
constitutional amendment. The phrase ‘shall not be altered 
during his continuance in office’ would on its face suggest that 
not even a constitutional amendment could alter the salary during 
his continuance of his office. This is, however, not so, for a con- 
stitutional amendment could remove this phrase also; of. Trethowan 
V. Attorney-General for New South Wales, [1932] A. C. 526 and 
McCawley v. The King, [1920] A. C. 691. Any Bill amending 
the Constitution in this respect, however, would a;equire a two- 
thirds majority of the House of B.epresentatives, under section 
29(4). 

Subsection (4) is based on a recommendation by the Soulbury 
Commission, paragraph 348. 

6 . — -The salaries of any member of the Governor- General’s office salaries of 

and of his personal staff shall be determined by Parliament and Govornor- 
shall be charged on the Consolidated Fund. General’s staff 

This section is now, the que.stion not having been dealt with 
either by the Ministers’ draft or by the Soulbury Commission, 

Its cfi'eot is that the salaries will be provided by permanent 
legislation; but such legislation can, of course, be altered in the 
usual manner. 

PART III 
The Legislathbe 
General 

7, — Tliore shall be a Parliament of the Island which shall consist Parliament 
of His Majestr', and two Chambers to be known respectively 

as tlie Sejiatc and the House of Representatives. 

This section is based on section 5(1) of the Ministers’ draft, 
which did not however refer to the Senate. It is in the form 
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lecommeiided by the Soulbury Commission in paragraph 321(vii). 

The words ‘represented bjr the Governor’ inserted in tlie 104(i i 
Order have been revoked by the 1947 Order. This addition was 
necessary , because the Constitution did not contain a provision i 
similar to .section 33 of the Ministers’ draft or the present j 
section 4(1). The Ministers preferred to make the Constitution 
as much like that of a Dominion as xiossible, and therefore 
followed the scheme provided by the Constitution of the 
Commonwealth of Australia, where .section 1 creates a > 
Parliament consisting of the Queen, a Senate, and a Hnuse of 
Bepresentatives. A similar form of word.s i.s used in the South I 
Africa Act, 1909, section 19. The change of language was quite j 
immaterial, since the King would in any event be represented ' 
by the Governor unless the King himself were in Ceylon. The 
.section as drafted, however, bore a .somewhat ‘colonial’ air, and I 
when the Constitution was amended it was decided to revoke 
the phrase ‘represented by the Governor’ and revert to the Ian- { 
guage of the Senanayake draft of October 1945. ‘j 

It will be noted that a Parliament consists of the King, the 
Senate, and the House of Eepro.sentativos. These three parts 
come into action only in formal matters, including the making i 
of an Act of Parliament, which is jiassed by both Chambers (or in i 
certain circumstances by tlie House of Re])resentatives alone) and | 
assented to by or on behalf of the King. There is nothing to pre- 
vent the tliree parts from meeting on other formal occasions. 

Por instance, it has been decided to follow the practice of the 
United Kingdom and the Uominion-s by opening the session 
by meams of a King’s Speech drafted by the Cabinet and read 
by the Governor-General. There is a groat deal to bo said foi' this 
procedure. The King’s Speech enables the Government to give a 
general indication of the programme which it proposes to put 
before the two Chambers during the session. The debate on the 
King’s Speech takes the form of a motion tlianlcing the King 
for hi.s Gracious Speech and can cover any .subject whatsoever. 

In other words, it gives both Chambers an opportunity to critioize 
the general policy of the Government. It is a well recognized con- 
vention that a defeat on the King’s Speech causes tlie resignation 
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of th() trovemmeiat or a dissolution of the House of Repvesenta- 
■ lives, for the motion for a Loyal Address is a motion of confidence 
in the Government, and if the motion is defeated or amended 
the vote is a vote of no-confidence. 

It has already beeii jjointed out in Chapter V of Part I of thi.s 
book that Parliament is not a permanent body, in spite of the 
fact that it has to meet every year. The Parliament wliich met 
in 1947 was the first Parliament of the Island of Ceylon and will 
disappear when it is di.ssolved, so that a second Parliament will 
have to be summoned, and so on for as long as the Constitution 
remains in oinvration. 

8. — (1) The [Senate shall consist of thirtj'- Senators of whom 
fifteen (hereinafter referred to as ‘elected Senators’) .shall be 
elected by tlie House of Eopre.sentatives and fifteen (hereinafter 
referred to as ‘appointed Senators’) shall be aj)pointed by the 
Governor-General. 

(2) The Senate shall be a permanent body and the term of office 
of a Senator shall not be affected, and the seat of a Senator shall 
not become vacant, by reason of a dissolntion of Parliament. 

(3) One third of the Senators shall retire every second year. 

(4) Subject to the provisions of section 73 of this Order, the 
term of office of a Senator shall be six years from the date of his 
election pr appointment: 

Provided that — ■ 

(а) a person who is elected or appointed a Senator to fill a 

casual vaoanoj’' shall be deemed to bo elected or ap- 
pointed to .serve only for the remainder of his 
jjredeoessor’s term of office; 

(б) a i)orson who is elected or appointed to fill a vacancy 

caused by the termination of a Senator’s period of 
office by effluxion of time shall, for the purposes of this 
section, be deemed to have been elected or appointed 
on such termination. 

(o) A separates election shall be held for the filling of each 
casual vacancy among the elected Senators. . 

(6) A rei icing Senator shall, if otherwise qualified, be eligible 
for re-(4f!Ctioa or re-aj)pointment from time to time. 

\ (7) la the section, the expression ‘casual vacancy’ means 

a vacancy occurring othorwi.so than by the termination of a 
Senator’s period of office by effluxion of time. 

This section is bascnl on the recommendation.s in paragraph 
310 of tlie Sonlbiiry Keport hut the Governor’s discretion has 
been j’emoved hy the Independence Order of 1947. 



Tlie maitiior of electiag Senators is ])i;e.scribed by seotion 0, 
hvit the details are prescribed by Kci.iriilations made liy f-he 
CTOvernor-CTonoral under section 72 and capable of modification 
by ordinary legislation. 

The manner of appointing Senators is prescribed by section 10. 

The language of subsection (2) is rather odd, since it is im- 
possibles to have a permanent Senate in a PaTiiament whicli is 
dissolved at intervals. Parliament may be dissolved by the Gov- 
ernor-General under section 15, and the Proclamation dissolving 
Parliament must summon a new Parliament. In the interval, 
therefore, there is no Parliament and therefore no Hcnate. What is 
clearly intended, though the language is inapt, is that the former 
Senate shall reassemble when the new Parliament lias been 
summoned and shall continue as if it were a ])ermanent body. 
The elected and appointed Senators will retain their seats, pro- 
vided that they remain qualified; but this is specifically provided 
by the subsection. Tlie President and other Officers of the Senate 
will retain their offices, but this is implicit in sectioir 16. It may 
perha])s be argued that the business of the Senate will continue 
without interruption, but in fact business is regulated by the 
session and not by the duration of Parliament, and it is therefore 
submitted that all Senate business is terminated by prorogation 
or dissolution as in the House of Pi,epresentatives. In other words, 
the phrase ‘the Senate shall be a permanent body’ is merely an 
expression of the rules which occur in the rest of the subsection 
and in section 16 and has no xmrpose except to indicate that the 
composition of the Senate is not affected by a di.ssolution of 
Parliament. 

The x)urpose of subsection (3) is carried out by subsection (4) 
and section 73. Under section 73 the first Senator.s were elected 
and ax)poiTited for periods of two, four and six years, in such a 
manner that one-third of the Senate will retire in 1949, one-third 
in 1951 and one-third in 1953. Under subsection (4), if tliere are 
casual vacancies, the per.sons elected or appointed to fill tho.se 
vacancies will sit for the remainder of the period of office of the 
persons whom they replace. After the first election all Sonatorsv 
will be elected or appointed (excejjt in the case of a casual vacancy) 


THE ORDEKS IN COUNCIL 


155 


ff)i' sis years. Accordingly, one-third of the Senate will bo re-elected 
or re-appointed every other year from 1949, i.e. in every odd year. 

The balance is always maintained as between elected and ap- 
])ointoil Senators. That is, one-third of the elected Senators and 
one-third of the appointed Senators will retire every other j^ear. 

In this way the Senate, though an alleged permanent body, will 
continue to renew it.s jmnth, if any. 

A casual vacancy occurs for the purpose of .subsection (4) 
W'henover the .seat of a Senator becomes vacant under section 23 
otlieinvise than by the termination of his term of office. 

The purpose of subsection (6) is to avoid any .complication 
over terms of office. In 1949, it will be necessary to elect five 
Senators to replace tho.se wdrose terms of office have expired. 

The persons so elected will sit in the Senate for six years. At the 
same time, however, it may be necessary to fill a casual vacancy 
due to the death or voluntary retirement of a Senator who 
had been elected in 1947 for six years. The person elected to 
replace him would hold the seat for four years only. If all six 
newly-elected Senators were elected at the same election, it 
w'ould be impossible to determine which of them was to sit for 
four years. Accordingly the present subsection jirescribes that 
there shall be, a separate election for each casual vacancy. 

9 . — (1) After the first election under .section 17 of this Order Election 
of the Speaker, the Deputy Speaker and Chairman of Committees Senatore 
and the Dejiuty Chairman of Committees, the House of Repre- 
sentatives shall, before proceeding to any other business, elect 
fifteen Senators; and thereafter, as soon as may be after the 
occurrence of a vacancy among the elected Senators, the House 
of Representatives shall elect a person to fill such vacancy. 

(2) The election of Senators shall, whenever such election is 
contested, be according to the principle of proportional representa- 
tion, each voter having one transferable vote. 

(3) As soon a.s may be after the election of a Senator, the Clerk 
to the House of Representatives .shall communicate to the 
Covernor-General and to the Clerk to the Senate the name of 
the person elected. 

Tliis section derives from paragraph 310 of the Soulbury Report. 

The qun.lilications for Senators are set out in section 12 and the 
disqualitications in section 13. The first Regulations prescribing 


tlie inetliod of election wore made by the Governor under section 
72 but ma 5 '' be subsequently amended by Act of Pn.rliament. 

Each voter has only one vote, which is transferable so long 
as it is ineffective. Thus, if a casual vacancy is to l)e (illcd. eaoli 
voter may indicate not merely his first choice (usually callf-d 
his first preference), but the order of his preference among the 
other candidates. If there are 100 voters and any eandidale 
so(!ure.s 51 preferences at any stage, he i.s obviously elected. At the 
first count (uily the first preferences are counted. If no candidate < 
has 51 or more of the first preferences, then the ballot papers of j 
the candidate with the lowest number of first ])references are 
redistributed according to the second preferences. If still no 
cairdidate has more than 50 preferences, the ballot papers of the 
■candidate V'ho now has the lowest number of preferences are dis- 
tributed among the other candidates still in the running, in 1 

accordance with the next preference shown on each paper. And i 

so on until some candidate gets 51, of the votes. 

If there were two persons to be elected, the number of 
preferences required for election would be 34. Here, however, a 
•complication arises: for at the first or some later count some 
candidate may have more than 34. In that ea.sc. the first ste^D will 
bo to distribute his surplus (i.e. the number of preferences in 
■excess of 34). Only when the surplus has been distributed will 
it he necessary to knock out the candidate with the lowe.st number I 
of preferences and redistribute his ballot papers. 

Actually, there will never he an election of two Senator.'^, 
because there must be a. separate election to fill each casual | 
vacancy in aocordance with section 8(5). The number to he elected 
will be 15 on the first election. 5 at all subsequent elections, and 
1 at each election to fill casual vaeaneios, Assuming 1hn,t 101 
Members vote, the number of preferenco.s )-oquired for clectioji 
will he 7 when there are 15 to be elected, 17 wlien there ar(‘ 5 to 
be elected, and 51 when there is only 1 to be elected. It will 
therefore bo seen that a minority stands a far better ohaucc at 
the first election than fit an 3 r subsequent election, and fi, much 
bettor chance at a subsequent election than at an eloetion to Jill 
a casual vacancy. 
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This is, however, a simplified version, for (as is explained in 
Chapter VIII) in order to distribute a surplus equitablj'- each first 
prefoT-ence counts 100 points and what is wanted at an election of 
5 Senators by 101 members is not 17 first preferences but 1684 
poults. 

The name of the Senator elected has to be sent to the Governor- 
General under subsection (3) because he may (and in the case 
of an ordinary election will) have to appoint Senators under 
section 10. It will be seen from section 10(1) that an aiipointinent 
of Senators is intended to follow an election of Senators and not 
vice versa. No doubt the Prime Minister will consider the com- 
position of the Senate before he advises the filling of va cancies by 
appointment, and the sections have been carefully drafted so as 
to miable him to do so. 

10. — (1) As soon as may be after the first election of Senators 
under section 9 of this Order, the Governor-General shall ajipoint 
fifteen Senators, and thereafter, whenever there is a vacancy 
among the appointed Senators, the Governor-General shall 
appoint a person to fill the vacancy: 

j?rovided that, if there is at the same time a vacancy among 
the elected Senators, the Governor- General may defer filling the 
vacancy among the appointed Senators until the vacancy among 
the elected Senators has been filled. 

(2) Whenever a person is appointed a Senator under this section, 
the Governor-General shall cause to be sent to tbe Clerk to the 
Senate a certificate signed by the Governor- General setting 
out the name of the person appointed and the date of ai>pointment. 
Such certificate shall be conclusive for all purposes and shall 
not be questioned in any court of law. 

(3) In the exercise of his fmrotions under this section the 
Governor-General .shall endeavour to appoint persoais who he is 
.satisfied have rendered di,stingui.shed public service or are peivsons 
of einiuonce iai profe.s.sional, commercial, industrial or agricultural 
life, ineluduig education, law, medicine, science, engineering and 
banking. 

Subsections (1) and (2) are consequential upon the acceptance 
of the rceojiimcnclations of the Soulbury Report and were taken 
from the Sonanajuiko draft of October 1945. Subsection (3) 
is based upon paragraph 310 (iii) of the Soulbury Report but ha,s 
been amended to this form by the IiLdependenee Order. 
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tf According to the Soulbury Eeport, the function of app(jiuting 

js ■ Senators was to be vested in the Governor-General to be exereiserl ■ ■ 

u ! I in his discretion, and the consequential provision operated at tJie 

li ii first appointment of Senators in 1947. The Independence Order of 

if t 1947, however, amended subsection (3) in order that the function, 

should be exercised on advice in accordance with section (4). 

I i Accordingly the Prime Minister will in future advise appoint mont^;, 

!: Subsection (1) is designed to ensure that all elected scats are 

i; filled before the appointed seats so that appointments can be 

ii ; : made, subject to subsection (3), in such a manner as to achieve 

j ; a balance of interests. 

!? : ; The purpose of subsection (2) is simply to have a formal record | 

[! of appointments. | 

ii i :) The House of 11. — (1) Subject to the provisions of section 74 of this Order, j 

Ij > Representatives shall consist of the Members elected 

li ; ^ by the electors of the several electoral districts constituted in 

j; i • accordance with the provisions of this Order, and the Members, 

I'i if any, appointed by the Governor-General under subsection (2) 

'::!i ifi: of this section. 

if 3 ? (2) Where after any general election the Governor- General is 

» J'ii satisfied that any important interest in the Island is not repre- 

I ' sented or is inadecjuately represented, he maj^ appoint any ]')ersons 

jj , , not exceeding six in number, to be Members of the House of 

lii!] 'Representatives. I 

i| .‘ i! (3) When the seat of a Member appointed under this section 

|i falls vacant the Governor-General may appoint a person to fill 

l ji|r i!jVi the vacancy. 

I^i (4) (Revoked) 

[Ii ii^ ‘ (f>) Unless Parliament is sooner dissolved, every House of 

Representatives shall continue for five years from the date ap- 
pointed for its first meeting and no longer, and the expiry of the I 
i|; iiii said period of five years shall operate as a dissolution of 

15 - 0 . Parliament. 

ill iji )Subseetion (1) is based upon section 16(1) of the Minislei's’ 

i! iji draft. Subsections (2), (3) and (4) as originally enacted were 

I 1 ,; ii ;! taken almost verbatim from section 17 of the Ministers’ draft, 

j lii! f ij which was a^iproved by paragraphs 314 and 316 of tlic Soulbui'y 

Miii { ! Report. These provisions vested the function in the Governor to 

I ill lii bo exercised in his discretion; but subsection (2) was redi'afted 

I lih i; : ; and subsection (4) revoked in order that the function be vc'sted 
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in the Governor-General to be exercised on advice in accordance 
with section 4. , 

Subsection (5) is based on section 26(2) of the Ministers’ draft 
as modified by paragraph 320 of the Soulfaury Report. Its odd form 
of drafting is due to the provision of section 8(2) that the Senate 
shall be a ‘permanent body’. Since the expiry of the House of 
Representatives operates as a dissolution of Parliament, it follows 
that the Senate expires also, though when Parliament is again 
summoned the Senate will have the same composition and officers 
as before the dis.solution of Parliament. 

The composition of the first House of Representatives was 
determined by section 74, and the House of Representatives will 
be .so composed until after the next census, when it will be the duty 
of the Governor- General under section 40(1) to establish another 
Delimitation Commission which will redistribute the electoral 
districts in accordance with the remainder of that section. The 
‘3oulbury Commission recommended in paragrajih 277, however, 
that a Select Committee of the legislature (presumably of the 
Hou.se of Repre.sentativos) should be appointed before the next 
census in order to examine and report upon the working of the 
scheme of representation. 

It is clear from paragraph 315 of its Report that th 0 _SouIbury 
Commission considered that the power of nomination was intended 
primarily to secure reyrresentation for the Burghers and the 
Europeans. In jjaragraijh 316, however, it is mentioned that if 
the scliome of representation in section 74 and Part IV docs not 
produce adequate representation for the Muslims ‘it will be neces- 
sary to resort to nomination as at pre.sent’. Tlie language of 
subsection (2) of the pre.sent .section is quite general and leave.s 
the Prime Minister the discretion of advising the appointment of 
Mend)ers whcjicvor ‘aTiy important interest in the Island’ is 
not represented or is inadequately represented. The power of 
apyiointment need not be limited to Burgher, s and Europeans, 
therefore, nor oven to Muslims also. It could, for iustance, bo used 
toayjpoint an Indian, a Ceylon Tamil or a Kandyan Sinhalese. 
Nor, indeed, is the yiower noeessarily to be exercised on communal 
line.s. An ‘Intere.st’ may be a caste or a class or an indu.stry, though 
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the fact that oceuijations are to be represented in the Senate may 
dispose him not to appoint on the ground of oocuj^ation. 

Parliament may, of course, be dissolved under section 15 before 
the expiry of the five years provided by subsection (5). A similar 
provision operates in the United Kingdom under the Septennial 
Act, 1715, as amended by the Parliament Act, 1911, but Par- 
liament is never allowed to expire by lapse of time, since the 
Government in power invariably dissolves Parliament at a time 
suitable to its oxvn x^arty prospects. If Parliament is dissolved 
under this provision, it would be the dirty of the Governor-General 
to summon a new Parliament under section 15. See, however, 
section 15(5), wdiich provide.? for summoning the old Parliament 
in the event of an emergency. It would seem (though the point is 
irot free from doubt) that this power could be exeroisod notwith- 
standing the use of the phrase ‘and no longer’ in the preserrt 
subsection. 


Qualifloation for 

Membership of 12 . — Subject to the provisioirs of this Order, a xxorson who is 
Senate or House qualified to be an elector shall be qualified to be elected or ap- 
ativeT'®'®*' pointed to either Chamber. 


This section reproduces, except for a drafting amendment, 
section 18 of the Ministers’ draft. 

‘The provisions of this Order’ are the provisions relating to 
disqualification in section 13 and also the provisions relating to 
electoral districts in Parts IV and IX. 

The qualifications of electors are set out not in this Order but 
in the Ceylon (Parliamentary Elections) Order in Council, 1946, 
as amended by tlie Parliamentary Elections (Amendment) Act 
No. 19 of 1948. Certain provisions of the Act were ho'seever held 
by the Huprenie Court in Tliamhmyah v. Kulafsinqham to be in- 
valid as reTJUgnant to thq xorovision in section 13(3)(/f) of the 
Constitution. The Court held at the same time that the Elections 
Order could bo amended by ordinary legislation and that the 
two-thirds majority required by section 29(4) for a constitutional 
amendment did not apply to an amendment of oloction law. 

Tire franchise prescribcid by the Elections Order is tlie same as 
that prescribed by the Ceylon (State Connell Ele tions) Order in 
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(Joun cil, 1931 . A person is entitled to be registered as an. elector if 
lie lias one of the following qualifications: 

(i) if ho is domiciled in the Island, though for this purpose a 

domicile of choice cannot be obtained liyless than five 
year.-,’ re,-,ideuce; 

(ii) if he can, reatl and widte English, Sinhalese or Tamil and 

holds one of the income and property qualilication.s 
set out in section 6 of the Elections Order; 

(iii) if he lias taken out a certificate of permanent settlement 

under the Ceylon (State Council Elections) Order in 
Council, 1931, or section 7 of the Elections Order. 
Under section 1 of the Elections Ordi'r, howevei', there are cer- 
tain disipialificatioits which may he summarizrid a.s foilow.s. A 
person is di.squalifted if he — 

(a) is rtot a .'British .subject; 

(b) wa.s les.-: than 2 i years of age on tlie Ut of June in tlio ajipro- 

priate year; 

(c) has not I (.'sided in the ('lectoi al district for a continuous- 

jierioil of (» inoiith.s hi-fore the 1st of .1 une; 

(d) is siit'ving a sentence, of imprisonment for an offence 
t punishahle with imprisonment for a term exceediug 

12 months, oi- is umlei' sentence ol' death, or is serving 
a iena of imprisonment in lieu of execution of any 
suoh sentence; 

(e) is found or declared to be of unsound rninrl; 

(/) is disqualified for an eleolion olfence. 

It will be noted that seel ion 12 of the Constitution qualifies 
a person to sit in .Parliament if lie is qualified to be an elector. It 
does not recpiire that his name shall be on the register of electors. 
Tlic distinction was drawn deliberately because — 

(i) tlie administrative arrangements for registering electors 
are not always efficient, wdth the result fhat the names 
of qualified persons arc somctime.s omitted; 

(ii) persons claiming under .section 6 and 7 of th,e Elections 
Order liave to prove that they are qualified and some- 
time.s they neglect to do so. It was not desired to pre- 
vent them from being elected or appointed to sit in 
f Parliament. 
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Since section 12 of the Constitution requires a person to be 
qualified to be registered as an elector, it follows that a person who 
is disqualified for registration as an elector is also disqualified from 
being elected or appointed to Parliament. Consequently, .section 13 
of the Constitution must be read with section 4 of the Election 
Order, and there are certain inconsistencies in the two. Thus — 

(i) a person under 21 cannot be elected or appointed be- 
cause he is not qualified to be an elector; 

(ii) a jrerson cannot be elected or appointed unles.s he has 
resided for a continuous period of six months immed- 
diatoly before the 1st of June in some constituency; 

(iii) a person who is serving airy sentence puni.shable with 

imprisonment for a period exceeding 12 months is dis- 
qualified even if the term of his imprisonment was le.ss 
than the three months prescribed by section 13(3)(/); 

(iv) a person who is incapable of being registered as an elector 

because of bis conviction of an offence under section 52 
of the .Elections Order is disqualified from being 
elected or appointed to Parliament, though there is no 
such disqualification in section ].3(3)(/!) of the 
Constitution. .8 

It should he noted, however, that these are disqualifications for 
being elected or appointed, not disqualifications for sitting and 
voting. Thus a Member of Parliament who is imprisoned for two 
months for an offence punishable with more than 12 inonth.s im- 
prisonment does not lose Ha seat because he does not come witli- 
in, section 13(3)(/) and section 24(1) of the Constitution, though lie 
cannot be registered as an elector because of section 4(l)(d) of 
the .Elections Order. 

Disqualification - 13 ^ — (1) A .Senator shall be disqualified for being elected or 

apjiointed or for sitting or voting as a Member of tiie House of 
Hmisoof Representatives. 

liep.rasoiit- ^2) A person shall be disqualified for being elected or appoiuto'd 

atives a Senator or for sitting or voting in the Senate if he has not 

attainofl The age of thirty-five yeans. 

(3) A iierson shaU be disqualified for being elected or ajipointed 
as a Senator or a Member of the House of Rojn'esentai.ive.s or for 
sitting or voting in the Senate or in the House of .Represoutativos — 
(a) if he is not a British subject or is by virtue of liis owli 
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act, under any acknowledgment of allegiance, obedi- 
ence or adherence to a foreign Poiver* or State; or 

(/;) if ho is a public officer or a judicial officer or the Auditor- 
(leneral; or. 

(c) if he, directly or indirectly, by himself or by any person on 

his behalf or for his use or benefit, holds, or enjoys 
any right or benefit under any contract made by or on 
beiialf of tlie Crown in respect of the Government of 
the Island for the furnishing or providing of money to 
be remitted abroad or of goods or services to be used 
or employed in the service of the Crovni in the Island; 

(d) if he has received, or is a member of any incorporated or 

unincorporated body of less than twenty-five persons 
which has received, during the period of tivelve months 
immediately' preceding, from the public funds of the 
Island, any grant of such a nature that the award or 
amount thereof is within the discretion of the Crown 
or of a public officer; or 

(e) if he is an undisi h.iiged 1 ankiu[)t or insolvent, having been 

declared a bankrupt or insolvent under any law in 
force in any ]>ait ol His Vlap'st^ s dominions or in any 
territory nndei 111^ Ma|esty s piotecfcion or in any terri- 
tory in wide!) Hi'- Majc-ly has bom time to time juris- 
diotion; 

(f) if he is serving or has, during the period of seven years 

immediately preceding, completed the serving of a 
sentence of imprisonment (by whatever name called) 
for a term of three months or longer imposed by any 
court in any part of His Majesty’s dominions or in any 
territory under His Majesty’s protection or in any terri- 
tory in which His Majesty has from time to time juris- 
diction, for an offence punishable -with imprisonment 
for a term exceeding twelve months, or is under sentence 
of death imposed by any such court, or is serving, or has 
during the period of seven years immediately preceding, 
completed the serving of a sentoneo of imprisonment 
for a term of three months or longer awarded in lieu of 
execution of any such sentence; 

Provided that, if any person disqualified under this 
jiaragrajih is granted a free pardon, such disqualification 
shall cease from the date on which the pardon is 
granted; or 

(; 7 ) if ho is, under any law in force in the Island, found or 
declared to be of unsound mind; or 

(/i) if by reason of his conviction for a eorriijit or illegal practice 
or by reason of the report of an election judge in ac- 
cordance with tlio law for the time being in force relating 
to the eleotion of Senators or Members of Pai'liainent, 
he is incapable of being registered as an elector or of 
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l)C!ing elected or iippoiiited as a iSoMia.toi' or Member, fis 
the case may be; or 

{?■) if by reason of his coiiviotioa for a coi'niiit or illegal iirac- 
tiee, he would liavo been inoaiiablc- of being elected 
. as a member of the Ijcgislative (,'oinioil or of tlie fState 
Council if the laws relating to tlie election ot Menilioi'., 
to those bodies had remained in opei’ation: oi' 

{j) if by reason of h.is o-Kpidsion or resignation from tdie btatc 
Council before tlie date upon winch this Part of tdiiti 
Order comes into operation lie would have been in- 
cajiable of being elected or apjioiided a itemboi of tin- 
Stale Council if the Ceylon (State Council) Order in ■ 
Clovinoil, 1931. as amended by the Ceylon (Stirte Council) 
Amendment Order in Council, 1943 luul remained in ' 
force: or ; 

(k) if during the preceding seven years he has been adjudged I 
by a competent court or by a Commission ajjjiointcd 
witli the apin'oval of the Senate oi the Hoursc of He- j 
piesentative.s or by a Committeo tlieieof to have aci ejitofl 
a bribe or gratification ottered with ii view lo iiithiencing i 
his judgment as a Senator or as a Member of Paiiiameut. I 

(4) The provisioins of paragraphs (c) and (d) of siibseetiou (3) ' 
of this section .shall not apply to — 

(i) anj- contract for sub.scription to a loan lo be i.ssued to tlie 
public on adverti.sed ternw: 

(ii) any pension, gratuity, or other benefit ])aynble from ttie' ' 

public revenues or other fuiuls of tlie Island; 

(iii) any grant to any municipal council, urban council orVi 

other public authority astabli.shed liy or under any i 
written laiv; or j; 

(iv) any grant to any person or body of persons for purposes j 

mainly religious, educational or otherwise charilable or * 
any salary or allowance jiayablc frtun the piibl-io 
revenue or other funds of tlie Island to any per, sou, not • 
being a public officer, em|;)loyed by or luuhn’ any 
person or body of persons for any' such purposes. 

(5) Tor the inii'poses of paragrajih (k) of subsection (3) of this ■' 
section, the acceptance by a Senator or Membc-i of Parliament 
of any allowance or other payment made to him liy any trade 
union or other organisation solely for Ihe purposes of liis mam- = 
toiiaiiice .shall not be deemed to be the aecejildiice of a biihe or 
gratification. 

In so far a.s this section ap^ilies to the Seiiaie, it i.s new. In 
relation to tlie House of Ilepresentativt's it is basL'il on section 
19 of the Ministers’ draft, as modified to suit the rccommendalions 
-■ of the Soiilbury (fomraission. The detail. s are as follow - .- - i 
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Hnl)s<3etion (1): The Soulbury Commission recommeuded in 
[)ai'agi’a]:ili G21{v) that a Member of either Chamber should be 
iriCfi|)ai)le of lieing chosen or of sitting as a Member of the other 
f'ham})er. This would tia vo ju-evented the House of Representa- 
tives from electing any of its members to the Senate aird might 
have oreatetL diffionlties in getting suitable Ministers and Parlia- 
mentary rSecretaries in the Senate. Accordinglj’-, the rule has 
been modified under the authority of the Secretary of State. 

Subsection (2) : This is taken from the Soulbury Report 
paragraph 310(iii). 

Sub.seetion (3) («) ; The provision of .section 9(a) of the Order 
in Council of 1931 was not inserted in the Ministers’ draft heeause 
only a British subject could he an elector and therefore qualified 
under what is now section 12. In paragraph 319, however, the 
Sonlbnry Commission recommended that the provision be retained, 
no doubt becaus(' Iho PiU'liament of Ceylon could altei' the election 
law by i-imjile mujority. The 193i ])rovision has. however, been 
modified in accordance with moi'c* recent preeedent.s in other 
parts of the Commonwealth. 

(h) : This vejjruduees section 19(o.) of tiie .Minis! er.s’ draft. 

(c) : 'riii» ropi'odncc's the first part of section li)(b) of the Minis- 
ters’ di'aft. 

(d) : This j-, bas(>d on the sc-eoud i)art of section 19(&) of the 
IMinisicr,-.' diaft, hut Inis been consiileraldy amended. 

{(•) : 'L'jii,' is based upon section i9(c) of tJie Ministers’ draft, but 
has lieeu esiiauded in accordiuu-e with recent jirecedeuts in other 
parts of the Commonwealth. 

(/) : Tlio Sonlbnry Conunission did not ap))rove of the limited 
disqualification iii, scried in section J9(d) of tile Mini.sters’ draft 
which would have excluded political offences, but recommended 
ill jiaragraph 318(c) of its Repoi't that tlie disqualification in 
section 9(l)(/) of tlie Order in Council of 1931 be roiiisorted, and 
at the same time approved of the extension of the disqualification, 
foi; a jioriod of seven years as provided by the iMinisters’ draft. 
Tlie result, wliich is included in the present clause’, is to tighten the 
provision very considerably.^ 

> I’lie allegation, which lies boon made in the House of Ropresentativea, 
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{q) : Though the Soiilbiirj' Report did uoi section 

.19(c) of the Miftisters’ draft, which was roi omiMCiirlcd l)y tin- 
iSeloct Coniniittoe on Election Law and was bd'ccl on a Gaiuidian 
23reeedt>iit, the draftsman has apjmrently disapproved of if, for 
this clause merely modifies slightly Article Q{g) of the Order 
of 1931. 

(/i) : This is based on section 19{/) of the Minisfc'rs' draft. 

(i) : This is based on section 19(g') of the ^Ministers' draft. 

(j) : This is based on section lV}(/f) of the Ministers' draft but has 
betm considerably modified in the drafting. 

(/tf) : This also is based on section 19(/).) of the Ministers’ draft, 
but it has been substantially modified. 

Subsection (4) : This is based on the proviso to section 19(&) 
of tlie ilinisters’ draft. Difficulty aro.se over paragraph (iv) 
however. This was intended to prevent the di,squalification of 
managers of assisted schools. The system of direct payment of 
the salaries of the teachers of assisted schools, adopted in 1945, 
compelled redrafting, and in the process the language was so 
changed as to make it doubtful whether managers of schools were 
qualified. The clause was therefore so amended by the Ceylon 
Constitution (Amendment) Order in Council, 1947, as to carry 
out the original intention. 

Subsection (5) ; This carries out the recommendation in para* 
gra])h 318(d) of the Soulbury Report. 

Reference shoidd be made to the notes to section 12, which 
point out that that section imports the disqualifications in section 
4 of the Ceylon (Parliamentary Elections) Order in Council 1946* 
These apjfiy, however, only to election or appoii'.tment, not to 
sitting or voting, and this is made plain by sections 23(1) and. 
24(1) of the Constitution, which provide for the vacation of a 


that this sub-olause was so drafted as to exclude certain o|;>pononts of the 
United National Party, is incorrect. There was some discussion among tho 
lawyers as to tiro meaning of paragraph 318(c) of tho Soulhury Poporl, 
which is not very clear, hut there was never any discussion as to tlio indivi- 
duals who would or would not be disqualified if any partituiUir iutorprctiiLioii 
were adopted. Eventually the present draft was adopted by tlio lawyers us 
tire most likely interpretation of tho paragraph of the Report. 
Mr Sens iiayake was advised accordingly and the effect of tho cluimo was 
never discussed by him at any stage before enactment. 
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soafc only where a person becomes subject to a disqualification 
un.iler section 13. 

It ehonkl be noted that though a Senator cannot stand for 
election to the House of Representatives (unless he first re.signs his 
seat), there is nothing to prevent a Member of Parliament standing 
for election to the Senate. He loses his seat in the House of Re- 
presentatives under section 24(1 )(c) only if he is elected. The 
Soulbury Commission advised otherwise, but Mr D. S. Senanayake 
considered that it should be possible for the party in power to try 
to secure the election of a Member as a Senator, for instance 
where it was desired to give him Ministerial office in the Senate; 
and the Secretary of State agreed with him. 

In Thainbiayah v. Ktilasingham the Supreme Court held that 
section 13(3)(c) did not disqualify a iierson who was a shareholder 
in a company holding a contract with the Crown, since he did not 
indirectly enjoy a benefit under the contract. Basanayake J. in 
the Court below had held the contrary, drawing particular 
attention to the fact that no proviso protecting members of com- 
panies, similar to that enacted in the Ceylon (State Council) Order 
in Council, 1931 (following a United Kingdom Act of 1782) had 
been inserted. It can be said that the jiroviso was omitted from 
the Ministers’ draft because it was considered unnecessary in view 
of the use of the phrase ‘benefit under the contract’ and because 
any proviso would have broadened the meaning of that phrase. 

In 1948 the Governor- General aj)j)ointed a Commission consist- 
ing of Senator the Hon. L. A. Rajapakse, K.C., Senator the Hon. 

E. A. P. Wijeyeratne, the Hon. G. G. Ponnambalam, K.C., M.P., 

H. V. Perera, K.C., Mr J. A. Maartensz, M.P., and Sir Ivor 
Jennings, to examine the provisions of this section and esiiecially 
of section 13(3)(/). 

14.--(1) Any person who— Penalty for 

(a) having been appointed or elected a Member of the Senate sitting or 
or Hoii.so of Representatives, but not having been, at yoting in 
the time of such appointment or election, qualified to 
be so appointed or elected, shall sit or vote in the Reiwesont- 
Senate or House of .Representatives, or, atives when 

{b) shall sit or vote in the Senate or House of Represent- disciualifiocl 
atives after his seat therein has become vacant or he 
has become disqualified from sitting or voting therein, 
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kiiowiiiH, or having reasonable grounds for kiunvina. Ik- whs 
KO rlisqiJiililied, or that his seat has become vacant, iia* i-a-c 
mav he, shall be liable to a jienalty of five Innidi'ed iiipcc^ li,r 
evei y day upon which he so sits or votes. 

(2) The penalty imposed by this section shall be re- ctii,li|>‘ 
by action m the District Court of Colombo iii-tituted h\ .I'lr 
jierson wlio may sue for it: 

Providoil that no such action, having beim in.'.tituicd, fdi.'dl 
! proceed further unless the leave of the Distriiit Judge of tlie 

! Court is obtained. 

! (3) Where, after the institution of any action in pur'uance of 

i the provisions of this section, no steps in pur'iiif of tla- actic'u 

arc taken by the person instituting the action for any period of 
three months the action shall be dismissed witli costs. 

This section is based on section 21 of the Minisler.s' draff but has 
been extended to the Senate and subsection ( i ) Jui.s beenelabor- 
ated in the drafting in such a maimer as to make it mu( h cleaier. 

Subsection (3) was devised to meet difficuUies which bad atiscu 
under section 11 of the Order in Council of 1931. 

1 Sessions of 15 . — (1) The Governor-General may, from time to time, by 

Parliament Proclamation summon, prorogue, or dissolve Parliament. 

1 (2) Parliament shall be summoned to meet once at least in every 

j 

■I (3) A Proclamation proroguing Parliament shall fi,x a date for 

; the next session, not being more than four mouths after tlio date 

;i of the Proclanuition: 

Provided that, at any time while Parliament stands prorogued, 
n' (a) The Governoi'-General may by Proclamation suuimoii 

1 .Parliament for an earlier date (not being less than three 

u days from the date of .such Proclamation); 

i s (h) the Governor-General may dissolve Ihirliament. 

; (4) A Proclamation dissolving Parliament sliall fix a date or 

dates for the general election of Member-s of I’ailiament, and shall 

>; summon a ne^r. Parliament to meet on a. date not lat.er than 

four months after the date of the Proclamation, 
i (5) If at any time, after the di.ssolution of Parliament, tlie 

iji Governor-General is satisfied that an emergency has ai-isen of 

iiv .such a nature. tha.t an earlier meeting of .Parliament is necessary, 

the Governor-General may by Proclamation summon the ParJia,- 
r ment which has been dissolved for a date not loss than three days 

•i from the date of such Proclamation, and such Parliament may 

bo kept in session until the meeting of the new Parliament. 


ion ( 1) is iK^w in this forin, bnt the powers were conferrcul 
hr' sections 24 and 25 of the Ministers’ draft. 

Siihsi'ction (2) reproduces part of section 25(1) of the Ministers’ 
draft. 

Subsection (5) is based on section 25(2) of the Mini.sters’ draft, 

Init has bconi more precisely drafted. 

Sidrsoctions (4) and (5) are based on section 2(5(1) of the 
Ministers’ draft. iSubseotion (5) was however amended by the 
Iade]jeudeiice Order so as to bring it into line with section 4. 

16. — (1) Tho Senate shall at its first meeting elect two Senators 
to be rcnpecLiveiy the Pj-csident and the Deputy President and p"p,sidSo^' 
Cliairman of Committees (hereinafter referred to as the ‘Deputy Senate 
President’) thereof. ' 

(2) A .Senator holding office as the Pre.sideut or the Dei)iity 
President of the Senate .shall, unless he earlier re.sign.s his office, 
vacate his office if he ceases to be a Senator. 

(5) Whenever the office of Pre.sident or Deputy Pre.^ideut of 
the Senale becomes ‘vacant, tho Senate shall, at its lir.st meeting 
after the occurrence oi' the vacancy, elect aiujtJier Senator to be 
the President or the Deputy President, as the case may be. 

(4) I’ho President, or in Ids absence the Deputy President, or 
in tliiur absence a Senator elect, cd by the Senate for the .sitting, 
shall ])i(‘side at sittings of the Senate. 

This section is new, since it is consequential on the creation of 
a Senate a.s recommended l)y the Sonlbnry Report. The election of 
a Presid.cnt was rccuminomled in jiaragraph :iJ0(v) of that 
Eejjort, but it nas also recominended that in l.h(^ absence of the 
Pre.sideut the Senate shotdd elcet one of tho Senators to preside. 

It was thought hott<u’ to apply tlie practiee of tlie State (.louncil 
and the .Mouse of Re])re.sentative,s (as provided by .setitirm ;il 
of tlie Ministers’ draft and section 17 of this Order) by having a 
Senator spiudHeally elected as Deputy Pi-esident and Chairman 
of Committees. 

It may he noted tliat a dissolution of Parliament doe.s not 
remove the President and the Depu ty Pre.sident from their oflic;c!s, 
sbioe they contiiLue in office so long a.s they are Senators and the 
seat of a Senator is not vacated by a dissolution beeauso of the 
exjiress provi.sion of section 8(2). 
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17. — (1) The House of Eepresentatives shall, at its first meeting 
after a general ejection, elect three Members to be respectively 
the Speaker, the Deputy Speaker and Chairman of Committees 
(hereinafter referred to as the ‘Deputy Speaker’) and the Deputy 
Chairman of Committees thereof. 

(2) A Member holding office as the Speaker or the Deputy 
Speaker or the Deputy Chairman of Committees of the House 
of Beiireseiitatives shall, unless he earlier resigns his office or 
cea.ses to be a Member, vacate hi.s office on the dis.solution of 
Parliament. 

(3) Whenever the office of Speaker, Deputy Speaker or Deputy 
Chairman of Committees become, s vacant otherwise than as a 
result of a diB.solution of Parliament, the Hou.se of Representatives 
shall at its finst meeting after the occurrence of the vnoanoy elect 
another Member to be the Speaker, Deputy Speaker or Deputy 
Chairman of Committees as the case may be. 

(4) If Parliament, after having been dis.solved, is summoned 
under subsection (5) of section 15, each of the Membeivs men- 
tioned in subsection (2) of this section shall, notwithstanding 
anything in that sub.seotion, resume and continue to hold his 
office while that Parliament is kept in session. 

(5) The Speaker, or in his absence the Deputy Speaker, or in 
their absence the Deputy Chairman of Committees, shall preside 
at sittings of the Hou.se of Representatives. If none of them 
is present, a Member elected by the House of Representatives for 
the sitting shall preside at .sittings of the House . 

This section, other than subsection (4), reproduces subseotion.s 
(1) and (2) of section 31 of the Ministers’ draft with slight change.s 
of language. Subsection (4) is new but is consequential oir the 
proviso to section 26(1) of the Ministers’ draft, which has been 
rejn’ocluced in section 16(5) of this Order. 

It may be noted that no provision ha.s been made for precedence 
as between the President and the Speaker, or indeed as between 
Senators and Members of Parliament. 

Thei-e is nothing in the Constitution to provide that the functions 
of the Speaker shall, in his absence, be exercised by the Deputy 
Speaker; but it would seem from subsection (5) that, apart from 
Standing Orders, tlie Deputy Speaker, while presiding in the 
House, would have the same functions as the S])eaker. In, accord- 
ance with the practice of the House of Commons, a ruling of the 
Speaker or of the Deputy Speaker, a.s the case may be, may be 
questioned only by the Hou.se and then only on a sulistantive 
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18. Save aa otherwise provided in subsection (4) of section Votmg 
2d, any ciuestiou pj'oposed for decision by either Chamber shall be 
determined bj' a majority of votes of the Senators or Members, as 

tlie case may be, present and voting. The President or Sjpeaker 
or other jjerson presirling shall not vote in the first instance but 
shall have and exercise a casting vote in the event of an equality 
of votes. 

This section is based on section 21 of the Order in Council of 
Tlii'ie was no such provision in the Ministers’ draft, under 
which voting would have been regulated by Standing Orders. ' 

The exception in section 29(4) relates to Bills amending the 
Con.stitution, which require a vote of two-thirds of all the Members 
of the House of Representative, s. 

It may be noted that the President or Speaker is required 
by the section to exercise Ins oa.sting vote. This wa,s not in the 
Order in Council of 1931 nor, so far as is known, in any other 
Constitution in the British Commonwealth. 

1 9. Each Chamber shall have power to act notwithstanding Power of 

any vacancy in the membership thereof; and any proceedings either 
therein shall be valid notwithstanding that it is discovered sub- 
seqnently that some person who was not entitled so to do sat or .^tnnaing ' 
voted or otherwise took part in the proceedings. vacanoies 

This section is based on the first part of section 28 of the 
Ministers’ draft, though the second half is new. 

20. If at any time during a meeting of either Chamber the Quorum 
attention of the ^lersou pre.siding is drawn to the fact that there 

arc, in the ease of a meeting of the Senate, fewer than six Senators 
present, or, in the ca.se of a meeting of the House of Represent- 
atives, fewer tlian twenty Members present, the person presiding 
shall, subject to any Standing Order of tlio Chamber, adjourn 
the sitting witiiout question put. 

In so far a.s i Jd.s section applie.s to the .House of Representatives, 
it reproduce, s the soeoud part of section 28 of the Minister!?’ draft* 

It .should be noted tliat the House of liepresentatives can 
continue sitting without a quorum unless the Speaker’s attention 
is drawn to the absence of a quorum. It is not the practice in the 


House of fJommoiis to draw attention to the absence of a quorum 
except for purposes of obstruction. There arfi almo.st iiiva..i.'ialj|y 
Members in the. precincts, and if the Member syiealcinu- cannot 
obtain an audience it must be his own fault. Also, there i.s 
souKitimes formal uiioppo.sed busines.s for wiiicit an audience is 
quite iiiinecessary. 

21. Subject to the provisions of this Order, each (Jliamber 
may, by rcHolution or Stairding Order’, provide for 

(i) the election and retirement of the President anil Deputy 
president, in the case of the Senate; 

(ii) the election and retirement of the Syreaker. the Deputy 

Speaker and the .Dejjuty Chairman of Committees, in 
the ease of the House of Rejiresentatives; 

(iii) the regulation of its bn.sines.s, the presoirvation of order 

at its .sittings and any othei- matter for whicli iJi'ovision 
is reqidred or authoj'ised to be so made by tliis Order. 

Paragraph (iii) of this section i.s based on section 2(1(1) of the 
Mini.sters’ draft. The rest i.s new. 

The bust Standing Orders were made by the Governor under 
section SI, bin ihey may be amended by the Senate and the 
House of Kp])rcsentalives respectively. 

22. — (1) Kach Cluiniher may adjourn from time to lime a.i it 
may delermiiie by resolution or Standing Order until Parliainent 
is ju’orogued oi' dissolved. 

(2) During the adjournment of either Chamber foi’ a ]'ierio(l 
exceeding one mouth the Preskhsit. or S])eaker, as the cast* may 
he shall, if r<H[u<‘.sied by the Prime Miui.ster. convene, in such 
inannor as may be prescribed Ijy the Standing Onlers of that 
Chamber, a meeting of the Senate or l lie Hon, so of Reju’C'entatives 
for the transaction of any urgent hnsiness of public inpiortaxtce. 

In so far as this section applies to the House of Reipresentatives 
it substantially re]n’oduces section 27 of tlie l\liui-,tei'.s' draft. 
The reference to the Prime Minister, however, is new. 

23. — (1) The seat of a Senator shall become vacant — • 

(а) ‘upon his death; or 

(б) if, by writing under his hand, addressed to ihe Clerk to 

the Senate, ho resigns his seat.; or 

(c) if he becomes subject to any of the flisqualificatioiis men- 
tioned in section 13 of tl'm Order; or 
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{(() if, without the leave of the Senate -first obtained, he 
;i,b.s(eit.s liim-self fVoni the sittings of the- Senate during 
a (iontin uouH period of tiiree months; or 
((’ ) uiion the termination of his term of office. 

(2) soon as ma.y he after the seat of an elected Senator 
becomes vacant, the lUerk to the Senate shall inform the Clerk 
to the Honse of itejn'esontative-s of the vacancy. 

(3) As soon as may be after the seat of an apj)ointed Senator 
becomes vacant, the Clerk to the Senate .shall inform the 
Govemor-lTCiun'al of the vacancy. 

I'lii' -ectiou i.s now. bonug consequential on the creation of 
the Senate. 

'J’lie ])iu’j)o,se of -subsection (2) is to enable the House of Re- 
]ii’(‘spnta.tives to bo informed that an election of a Senator i-s 
necc'sary. Simiiarly. the piirpo-se of snb-section (.3) i.s to inform the 
Coveruor- General that an ajipointmerit of a Senator is neee-ssary. 

It will ho noted that there is no jirovi.sion to cover the case 
of a. Scnalov being ch'cted or appointed to the House of Eepresen- 
tative-. 'Jince he i-- disqnalitied muler section l-‘i(i). 

24. — (1) The 'oal of a Member of Parliament shall boeomo 
vacant— \ , 

(«) upon lii.s death; or 

(h) if, by writing under his liand addressed to the Clerk to 
tlie House of .Pv-epreseiitatives, he resigns his seat; or 
(c) if he is elected or ai)poinl<'fl a iMemher of the Senate: or 
id) if he becomes subject to any of the disr|ualificatioua 
meutif)ned in -section 13 of this Order; or 
('-) if. ■wdthont the leave of the House of Tlepre-sentative-s fir.st 
obtained, he absents himself from the sittings of the 
Hoiwe during a continnous period of three month.s; or 
(f) upon the dissolution of Parliament. 

(2) Wlieneve]' the seat of a Member of Parliament falLs vacant 
nndei' this section e.vcept upon a dis,solution of .Parliament, the 
Clerk to the House of Meprestmtatives shall inform the Governor- 
Goiun-el who shall (excc'pt in the case of a Member appointed 
under the -provisions of suhsoclion (2) of section 11 of this Order), 
niUiiu one month, by notice in the Government Oazeite, order 
the Jiolding of an election to fill the vacancy, 

Siih-ectioii (1). except paragraph (c), is based uiion section 22 
of the Ministers’ draft. Subsection (2) is new. 

A .Member of Pavli-'iiuent is not disqualified from election or 
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ajjpointmcnt to the Senate, but his seat becomes vacant if he is ! 
eleeterl or airpoiiited. In other rvoi'ds, he may stand n.s a. ca.niiidatp " ■ 
for oleetion without losing liis scat unless lie is e]ect('d. 

Tlie purpose of subsection (2) is to inform the Governor-General 
that an election or a. new afixmintment is necessary. It nmv be 
noted tliat, tliongh the Governor-General is under an obligation 
to order a new election, no time is .specified within %vhicli he mvi.st 
do .so. It would seem that the Governor-General would act on tlic 
advice of the Prime Minister, In the United Kingdom the writ is ■, 
issued on the instructions of the House of Commons itself, so that i 
there is no question of applying .British conventions in this ease. 

Oath of 25. Except for the purpose of electing the President or the i 

,1 Allegianco Speaker, no Senator or Member of Parliament shall sit or vote f 

in the Senate or the House of Hopresentatives until he has taken 
and subscribed before the Senate or the House of Representatives, ? 
as tlie case may be, the oath of allegiance in accordance with the 
provisions of the Promissory Oaths Ordinance or shall have i 

made the appropriate affirmation in lieu thereof as provided | 

in the said Ordinance. j 

Except in so far as it applies to the Senate,thi3 section is based \ 
on section 20 of the Minissters’ draft, but the reference to the | 
Promissory Oatlis Ordinance is new. | 

28. If provision is made bylaw for the paj-inent to Senators or 
Members of Parliament of any remuneration or allowance in thtiir 
capacity as Senators or Members of Parliament, the receipt by 
any Senator or Member of Parliament of such remuneration or 
allowance shall not disqualify him from sitting or voting in the 
Senate or the House of Representatives, as the case may be. 

In so far as this applies to the House of Representatives, 
this section is based upon section 20 of the Jlinisters’ draft. It 
is, however, put into hypothetical form, partly because Parliament . 
has the necessary j)ower to legislate witliout express enactment, 
and partly because it might have been decided not to make | 

payments to Members of the Senate. It is jn-ovided in section | 

75 that, until Parliament otherwise provides, the remuneration 
and allowances paid to Members of the House of Representatives 
shall be the same as those paid to the Members of the State Council, ■ 
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but no provision is made for allowances to Senators until Parlia- 
ment so provides. 

27.^ — (1) The privilege.s, immunities and powers of the Senate 
and the House of Eopresentatives and of Senators and Members of Senate and 
of Parliament may be determined and regulated by Act of Par- House of 
liament, but no such privileges, immunities or powers shall exceed -hepresoMt- 
those for the time being heid or enjoyed by the Commons House 
of Parliament of the United Kingdom or of its Members. 

(2) Until Parliament otherwi.se provides, the jirivileges of the 
Senate and the Hou.se of liejiresentatives and of Senators and 
Members of Parliament shall be the same as the privilege.s of the 
State Council and of its Members at the date on which it is last 
dissolved. 


.Except in so far as it applies to the Senate, this section ropro- 
dti'oes section 30 of the Ministers"’ draft, 

28. — (1) There slrall be a Clerk to the Senate who shall he Staff of 
aiipointed by tlie Governor-General. Parliament 

(2) There shall be a Clerk to the House of Representatives who 
sliall be appointed by the Governor-General. 

(3) The members of the .staff of the Clerk to the Senate shall 
bo appointed by him in consultation with the President. 

(4j The members of the staff of the Clerk to the House of 
Representatives shall be appointed by him in consultation with. 

' the Speaker. 

(5) The Clerk to the Senate, the Clerk to the House of Repre- 
sentatives and the members of their staffs shall, while tliey hold 
their offices as such, be disqualified for being elected or apjiointed 
as a Senator or as a Member of Parliament or for sitting or voting 
in tlie Senate or the House of Representatives. 

(6) The Clerk to the' Senate and the Clerk to the House of 
Reprcsental ives shall not be removable except by the Governor- 
General on an address of the Senate, or of the House of Represen- 
tatives, as the case may be; 

Provided that, unless Parliament otherwise provides, the age 
for their retirement shall be sixty years. 

Subsections (2), (4) and (5) substantially reproduce suhseetious 
(1) to (3^ of section 32 of the Ministers’ draft. The rest is new, 
but subsections (1) and (3) merely apply to the Clerk to the 
Senate the provisions which the Ministers’ draft had applied 
to the Clerk to the House of Representatives. Subsections (1) and 
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(2) lire printed as amended Ijy tlie Jiu:ie|)('ndonce Order. 

Jt was decided to separate the functions ot Wcoretiiry to the 
Cabinet and Clerk to the Gouneil of Staff (now tlu' Clerk lo llir 
House of Representatives), .since tlie former acts under I ho 
eontrol of the Prime Minister and the latter under (lie control of 
the Speaker. It is therefore po.ssible to imiipine eireunislnnee-, m 
Avhich his funotioris would conflict, or cirenm.-.tiuiees in wliifh 
it might be difficult for him not to riw'eal to the S[)oaker or tlio 
Prime Minister respectively information ivlueli be liad obiaiued 
in his other cafiacity. The Speaker is not an iustnimeiiL of the 
Ouvernment, and there may be cases where it niJl be nceessaiu' 
for him to rule against the Goieriuneul. Aecordingiy, it was 
thought that the constitutionnl nuoinaly iti Ibe Order iu Council 
of 1931, M'hero the Clerk to the State Coiuicil iMe- aUo Secretary 
to the Board of Ministers, should ant be rejiealed. The Serietary 
of State has extended thi.s principle to the office of Clerk to the 
Senate also. 


LEoiai-ATivE Powers and Peocbduee 
Subject to the provisions of this Order, I’arliament 
shall have power to make laws for the peace, order and good 
government of the Island. 

(2) .No such law .shall — 

. (a) prohibit or re.striet the free oxerci.so of any religion; or 

(h) make persons of atiy community or religion liable to dis- 
abilities or restrictions to which persons of other 
communities or religions are not made liable; or 

(c) confer on persons of any eommuuity or religion any 

privilcge or advantage wliieli is not conferred on 
persons of other communities or relitiions; or 

(d) alter the constitution of any religious body except with 

the consent of the governing aulhority of tliat body; 

provided that, in any ease where a religious body is 
incorporated by la no such alteration shall be made 
except at the request of the governing authority of 
that body. 

(3) Any law mad(' iu contravention of subsectiou (2) of this 
section shall, to the e.xtent of such cioutraventiou. be ^oid. 

(4) In the exeroi.se of its [lowor-s under this section, Parliament 
may amend or repeal any of the provi-sious of this Order, or of 
any other Order of His Majesty in Conueil in its apjilication to 
the Island; 
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Provided that no Bill for the amendment or repeal of any of 
the iM’ovisions of this Order shall be presented for the Royal 
AsHent niiless it has endorsed on it a certificate under the hand 
of the Speaker that the number of votes cast in favour thereof 
in the House of Representatives amounted to not less than two- 
thirds of the whole number of members of the House (including 
those not present). 

Every certificate of the Speaker under this subsection shall 
be conclusive for all purposes and shall not be questioned in any 
court of law. 

Subsection (1) substantially reiwoduces section 7 of the 
Ministers’ draft. 

Subsection (2) reproduces verbatim section 8 of the Ministors' 
draft, except for the proviso to paragraph {d}, which is now. 
Tliis limitation on the legislative power of the Ceylon Parliament 
was approved by the Soulbury Commi.ssion in paragraph 242(iii). 

Subsection (3) is new, but it was implicit in .section 8 of the 
IMiuisters’ draft. 

Subsection (4) is based uj)on section 10 of the Mini.sters’ draft, 
but it was redrafted in 1946 and modified in 1947. Also, it omits 
the provision in section 10 of the draft that any amendment of 
the Constitution should be effected only by express words. That 
provision was inserted in the Mini.sters’ draft becanse difficulties 
have arisen in the Australian States owing to what may be called 
incidental constitutional changes being brought about by ordinary 
legislation. It wa.s therefore intended that, as in the Irish Free 
State, amendments should be effected by Con-stitution Amend- 
ment Acts specifically so defined, so that there could be no doubt 
of the intention to make amendments in the Constitution. How- 
ever, the omission is not of great importance, since every Bill 
amending the Constitution must have the Speaker’s certificate 
t hat two-thirds of the Members of the House of Representatives 
liave voted for it, The whole procedure would have been much 
simpler if section 10(2)(a) of the draft had been inserted. 

The phrase used in subsection (1) is the widest possibk^ and is 
taken t'vom the Constitutions of other Dominions; see Ji. v. Burah 
(1878), 3 App. Cas. 889 ; Hodgp, v. The. Qmen\ Itmsell v. The 
Queen (1882), 7. App. Cas 829. But for the Ceylon Independence 
Act, 1947, it would however have been limited, and was so limited 
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r'Hutiil tliat Act was passed, because of the authority of the Paiiia- 
i ment of tlie Unifed Kingdom. The Act abolishes the limitations, 

1 and the only limitation now in operation is that contained in 
snlweotion (2), though reference must also be made to the procc- 
dm-e for constitutional amendment in subsection (4) and the 
narrow power of disallowance in section 39(1). 

Subsection (2) was based on .section 5 of the Government of 
Ireland Act, 1920, but has been so much amended that it now 
bears very little relation to it. There is no definition of ‘community’ 
in the Constitution, which must therefore be understood in the 
liglit of the general understanding of that phrase in 1946. In 
popular language it would seem to include not only the so-called 
racial commimities — Sinhale.se, Ceylon Tamils, Moors, Malays, 
Indians, Burghers, and Europeans — but also the various castes. 
By virtue of sub.section (3), the validity of an Act may be chal- 
lenged in an}' court of law on the ground that it infringes sub- 
section (2). 

It follows from subsection (4) that if an Act is inconsistent 
with the Constitution it is invalid unless it takes effect as a con- 
stitutional amendment under the subsection and it can do that 
only if, as a Bill, it contained Mr Speaker’s certificate. It has, 
however, been well settled in other countries (e.g., the United, 
States of America and Australia) that such an Act is invalid; 
only to the extent of the repugnancy, so that an Act which is 
only in part repugnant is not wholly invalid if the repugnant 
provi.sion,s are severable from the rest. The.se repugnant provision, s 
are severable if the Act can stand udthout them. If, on the other 
hand, the repugnant provisions contain the essence of the Act the 
Avhole must be invalid. 

These rules were applied by the Supreme Court in Thanibiayah v. 
KulasingJiam. The Parliamentary Elections (Amendment) Act 
No. 19 of 1948 contained provisions in sections 820 and 82D 
wliich were held to be repugnant to section 13(3)(7i) of the Consti- 
tution, but the remainder of the Act was declared to be valid, 

30 . — {Revoked) 

The Declaration of 1943 provided that the Governor would 
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have power to legislate on defence and external affairs. Com- 
plicated proviBiona were inserted in the Ministers’ draft, and 
tlicy were made still more complicated by the Soulbury Com- 
mission in paragraph 337 aird 349 to 358. The Commis.sion also 
recommended that a power of constitutional amendment be retain- 
ed by the King in Council. In August 1945 Mr B. S. Senanayake 
asked for Dominion Status; but if this could not be obtained 
he asked that the Governor be dejirived of his power of legislation. 

The Government of the United Kingdom wa.s a^i that time un- 
willing to accejjt the first alternative but accepted the second. 

Section 30 therefore re.served to the King in Council power to 
legislate on defence, external affairs and constitutional amend- 
ment. In consequence of the grant of Dominion Status in 1947, 
however, the power conferred by the section was revoked by 
•saotion 4 of the Ceylon Independence Order, 1947. 

31. — (1) A Bill, other than a Money Bill, may be introduced introduction of 
in either Chamber. A Money Bill shall not be introduced in the Bills 
Senate. 

(2) In this section and in sections 33 and 34 of this Order, ‘Money 
Bill’ means a Publio Bill which contains only ju'ovisions dealing 
with all or any of the following .subjects, that is to .say, the im- 
po.sition, repeal, remission, alteration or regulation of taxation; 
the imposition for the payment of debt, expenses of administra- 
tion or otlier financial purposes, of charges on the Consolidated 
Pund or on any other j)ublic funds or on money.s provided by 
Parliament, or the variation or repeal of any .such charges; 
the grant of money to the Crown or to any authority or person, 
or the variation or revocation of any suoli grant; the appi'o- 
priation, receipt, custody, investment, issue or audit of accounts 
of public money; the raising or guarantee of an3'- loan or the 
repayment thereof, or the establishment, alteration, adminis- 
tration or abolition of anj^ sinking fund provided in eonnection 
with any such loan; or any subordinate ma,tter incidental to any 
of the aforesaid subjects. 

In this sub.section the expressions ‘taxation’, ‘debt’, ‘public ' 
fund’, 'public monej^’ and ‘loan’ do not include any taxation 
imposed, debt incurred, fund or money provided or loan raised, 
by any local authority. 

Subsection (1) is taken from paragraph 3i0(ix) of the Soulbury 
Report and subsection (2) from j)aragraph 310(viii) of that Report , 
though there- has been a slight change in the drafting. 
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It is sometimes conveiiieilt to introduce Bills in the Second 1 
Chamber. This applies espeoiallj'' to Bills of a technical nature, 
for instance Bills reforming the ordinary civil and criminal • 
law and the law of civil and criminal procedure. The provision 
of section 48 that the Minister of Justice shall be in the Senate i 
Avill strengthen the case, for it would clearly be desirable for him ; 
to be in charge of the first discussions. In an,y case, the House 
of Ilepres6ntative,s will be more concerned with Bills of a political | 
character and will be unable to spend much time oir technical , 
matters. 

In the United Kingdom Parliament no Bill which deals with 
finance can be introduced in the House of Lords, but such Bills 
are in fact introduced with the fiirancial provisions in brackets, and j 
the House, then passes those clauses by as if they were not there. 

No such device rvill he necessary in Ceylon, for only Money Bills 
must first be introduced into the House of Representatives. In 
practice, however, it will be convenient for all Bills Avhich Impose = 
any considerable charge upon public funds to originate in the 
House of Representatives. 

Subsection (2) is taken almost verbatim from the Parliament 
Act, Toil. There are, however, Some significant additions which 
substantially extend the definition of the Parliament Act. These i 
are: [ 

(i) the addition of ‘oxpense.s of administration’ in relation to 

charges on the Consolidated Fund or on moneys provided by j 
Parliament; j 

(ii) the addition of the clause ‘the grant of money to the CroAvn, | 
or to any authority or person, or the valuation or revocation of ' 
any such grant’; 

(iii) the addition of ‘the establishment, alteration, administra- 
tion or abolition of any sinking fund provided in connection : 
with any snoh loan’; and 

(iv) the addition of the Avord ‘investment’ in, relation to public 
money. 

These additions remove most of the difficulties Avhich have 
arisen in the United Kingdom and give the House of Rtpu’csenta- 
tiA^'es effective control over finarlee, though it must he remembered ' 
that the Avord ’only’ at the begimring of the dermition, governs 
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tbf! wJiole, so that it will not be possible to enact as a Money Bill 
a Bill whioli cliaiiges the law in other respecti?. In other words, 
what is called ‘tacking’ will not be possible. A Money Bill must 
lie a Monojf Bill and nothing more. 


32. — -(1) A Bill shall not be deemed to have been passed by 
both Chambers unless it has been agreed to by both Chambers, 
either Avithout amendment or with such amendments only as are 
agreed to by both Chambers. 

(2) A Bill which has been passed by the Senate Avith any amend- 
ment Avhioh is sidAseqiiently rejected by the House of Representa- 
tives shall be deemed not to have been jmssed by the Senate. 

This section is conserpiential on the recommendations of the 
Sonlbury Commission and is tlierefore ncAV. It is in fact mainly 
a drafting provision to introduce sections 33 and 34. This is 
particularly true of subsection (2), whose purpose is to shorten 
the drafting of sections 33 and 34 so that it need not be specifically 
stated in those sections that they apply not only to Bills Avhich 
have been rejected, or have not been passed, Init also to Bills 
which have been jiassed with amendments unacceptable to 
the House of Representatives. 

33. — (1) If a Money Bill, having been passed by the House of 
Representatives and sent to the Senate at least one mouth before 
the end. of the season, is not passed by the Senate Avithin one 
month after it is so sent, the Bill may, notAvithstanding that it 
has not been passed by the Senate, be presented to the Governor- 
General Avith or Avithout any amendments Avhich have been made 
by tlie Senate and agreed to by the House of Representatives, 
and shall take efi'oet as an Act of Parliament on the Royal Assent 
thereto being signified. 

(2) There shall be endorsed on every Money Bill Avhen it is sent 
to the Senate and AAdien it is presented to the Governor- General 
for .Royal Assent'a certificate under the hand of the Speaker that it 
is a .Money Bill. Before giving his certificate the Speaker shall 
considt the Attorney- General or the Solicitor-General. 

This section is based on the Parliament Act, 1911, in accordance 
Avith paragraph 310(vii) of the Sonlbury Report, 

The position may lie stated as follows: If the Bill is sent to 
the Senate on 1 Soptember 19.50, it may be presented for the i-oyal 
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assent on 1 October 1950 if the Senate lias (i) r('jocle(l it; m- | 
(ii) not jiassed it; 'or (iii) passed it with amendments ivlacli liavo 
been rejected by the Honse of Representatives. ( 

The Speaker’s certificate i.s required both -when ilie Rill o(k>s 
to the Senate and when it goes to the Goveriior-Cioneriil becau'-c , 
after going to the Senate it may have been ameuderl ))y provisions 
accepted by the House of Repre.sentatives, and those provisions ' 
may have taken the Bill out of the definition of ‘Money Bill’, i 

iK'trktian 34, — (1) If a Bill, other than a Money Bill, i.s passed by the 

of poveisof House of Representatives in two successive sessions, whether of 
same Parliament or not, and, 

than Money ('*) having been sent to the Senate in the first of those sessions . 

Bills ' at least one month before the end of that session, [. 

is not passed bj' the Senate in that session, and, i 

(h) having been sent to the Senate in the second of those 
sessions, is not passed by the Senate within one month 
after it has been so sent, or within si.v months after 
the commencement of that session, whichever is the 
later, 

the Bill may, notwithstanding that it has not been passed by the 
Senate, be presented to the Governor- General and shall take effect 
as an Act of Parliament on the Royal Assent thereto being 
signified. i 

(2) There shall be endorsed on every Bill, wlien it is presented 
to the Governor-General for the Royal Assent in pursuance of the ^ 
provisions of subsection (1) of this section, a certificate under ( 
the hand of the Speaker that the provisions of subsection ( 1) 
have been oomplied with and that the Bill presented for the 
•Royal Assent is identical with the Bill sent to the Senate in the j 
first of the two se.ssions in whioh it was passed by the House of 
Representatives. Before giving his certificate the Speaker sliall 
consult the Attorney- General or the Solicitor-General. 

(3) For the purposes of subsection (2) of this section, a Bill 
presented for the Royal Assent shall be deemed to be the same 
Bill as a former Bill sent to the Senate in the preceding session, 
if, when it is sent to the Senate, it is identical with the former 
Bill or contains only such alterations a.s are certified by tlie 
Speaker to be necessary owing to the time which has elapsed 
since the date of the former Bill, or to represent any amendments 
■which have been made by the Senate m the formej' Bill in the 
preceding sessions; ahd any amendments whioh are certified by 
the S])eaker to have been made by the Senate in the seconri 
session and agreed to by the House of Representatives shall be 
inserted in the Bill. as presented to the Governor-General in 
pursnance of this section; 
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Provided that the House of Representatives may, if they think 
tit. on the passage of such a Bill through the House in the second 
session, suggest any further amendments without inserting the 
amendments in the Bill, and any such suggested amendments 
shall be considered by the Senate, and, if agreed to, shall be 
treated as amendments made by the Senate and agreed to by the 
hloiLse of Representatives; but the exercise of this power by the 
House of Representatives shall not affect the operation of this 
section in the event of the rejection of the Bill by the Senate. 

Tills section is based on the Parliament Act, 1911, reducing the 
period to two sessions as recommended by paragraph 310(viii) 
of the Soulbiiry Report. The drafting has, however, been much 
improved to meet certain difficulties in the operation of the Par- 
liament Act when it was used for the passing of the Government 
of Ireland Act and the Welsh Church Act in 1914. 

The purpose of subsection (1)(6) is, on the one hand, to prevent 
the House of Representatives from ru.shing the Bill through at 
the beginning of the second ses,sion and, on the other hand, to 
prevent the Senate from holding up the Bill (as the House of Lords 
can) for the whole session by refraining from discussing it. The 
minimum period in the second session i.s six months from the 
beginning of the .session, though if the House of Representatives 
does not send it up until the session is five months old, the Senate 
is allowed one month only for discussion. 

The purpose of subsection (3) is to enable the Bill to include 
agreed amendments and amendments due to the lack of time. 

The proviso enable.s the House of Representatives to suggest a 
compromise without losing the chance of getting the Bill through 
if the Senate proves obdurate. 

35. Every certificate of the Speaker under section 33 or Certificate of 
section 34 of tills Order shall be conclusive for all purjioses and Speaker 
shall not be cpiestioned in any court of law. 

This section is consequential and is taken from the Parliament 
Act, 1911. 

36. — (1) No Bill shall become an Act of Parliament until His Asaont to 
.Maje.sty has given His consent thereto. 

(2) When a Bill has been passed by both Chambers or by the 
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House of Representatives alone in acoordanoe with the i)rovision8 
of this Order, it shall be presented to the Governor-General, wlio 
may assent in His Majesty’s name, or refuse such assent, 

(3) {Revoked) 

This section as originally enacted was based on section 37 
of the Ministers’ draft but it was much amended iir the drafting. 

■ It is now printed as amended bj^ the Ceylon Independence Order 
ill Coimcil 1947. It is customary in Dominion Constitiiiions to 
give the Governor-General throe powers, to assent, lo refuse 
assent, and to reserve for the King’s assent. The Declaration of 
1943 provided that Bills of certain classes mu-st bo reserved, and 
the Minister.s’ draft included the necos.sary jn'ovision.s in .sections 
38 and 40. The Sonlhiuy Coniinis,sion recommended amendment, s, 
and the provisions a.s amended were included in section 37 of this 
Order. Being inconsistent with Dominion Status they had to bo 
removed by the Ceylon Independence Order in Council and, 
though a power of reservation is not inconsistent with Dominion 
Status, it was decided to abolish it. The second part of sub.section 
(2) and the whole of subsection (3) of this section ivere therefore 
revoked by the Independence Order, The powers under this 
section are of oonr.se exercised on advice under section 4. 

37 , {Revoked) 

See tlie note to section 36. 

Enacting 38. — (1) In every Bill presented to the Governor-General, otlior 

than a Bill presented under section 33 or section 34 of this Order, 
the words of enactment shaU be as follows, that is to say: — 

‘Be it enacted by the King’, s Moist Excellent Maje.sty. by 
and with the advice and consent of the Senate and the House 
of Representatives of Ceylon in this present Parliament assem- 
bled, and bjr the authority of the same as follows: — • 

(2) In every Bill presented to the Governor-General under 
section 33 or section 34 of this Order, the words of enactment 
shall be as follows, that is to say; — 

‘Be it ehapted by the King’s Most Excellent Majesty, by 
and with the advice and consent of the House of Reiue.sentativi'.s 
of Ceyloii in this present Parliament assembled, in accord- 
ance with the provisions of section 33 (or section 34 as the 
case may be) of the Ceylon (Constitution) Order in Council, 



I I04(i, and by the autJiority of the same, as follows: — ’ 

(8) Any alteration in a Bill necessary to give effect to sulo- 
( section (2) or this section shall not be deemed to be air amendment 
i of the Bill. 

This is based upon section 9 of the Ministers’ draft, but the 
' formula ha.s been copied from the practice of the Parliament of 
f the United Kingdom. 

I Subsection (2) is ba.sed uiron the Parliament Act, 1911. 

( Subsection (3) is new, and is due to the fact that in Ceylon the 
i enacting clause is deemed to be part of the Bill. 

i 39.— (1) Any law which has been assented to by the Governor- 

I General and which appears to His Majesty’s Government in the relating to 
f United Kingdom — Ceylon 

(a) to alter, to the injury of the stock-holder, any of the Oovenunent 
provisions relating to any Ceylon Government stock ® 
i specified in the Second Schedule to thi.s Oi’der; or 

(&) to involve a departure from the original contract in 
respect of any of the said stock 

mat" be disallowed by Hi.s Majesty through a Secretary of State. 

! (2) The provi.sions of sub, section (1) of thi.s .section shall also 

apply in relation to any Ceylon Government stock issued after 
I the date upon which this Part of this Order comes into operation 
which, at the request of the Government of the Island, has been 
included in the list kept by the Treasury of the United Kingdom, 
in conformity with the provisions of Section 2 of the Colonial 
Stock Act, 1900, of securities in which a trustee may invest. 

, (3) Whenever any such law has been di.sallowed by Hi.s Maje.sty, 

the Governor- General shall cause notice of such disallowance to 
be published in the Gowrmneni Gazelie. 

(4) Every law so disallowed shall cease to have effect as soon as 
notice of such di.sallowanee shall be published as aforesaid; 
i and thereupon any enactment repealed or amended bj" or in 
pursuance of the law di.sallowed shall have effect as if such law 
had not been made. (Subject as aforesaid the provisions of section 
; 6 of the Interpretation Ordinance shall aj)j)ly. 

This is coirsoquential upon the omission from the Constitution 
(as from the Ministers’ draft) of any general poAver to disallow 
legi.slation, a power which ha.s hitherto been included in all 
Constitutions save that of t^e Irish Free State (though it has also 
been removed from the South Africa Act, 1909). The existing 
sterling loans became trustee securities on the basis that any 



Estttblislmie: 
of IDeliniitat 



I8() THK f)0.NST.tTU'l.'I0 3Sr OP CEYLON- j 

laws whicli interfered with the securities could be disallowed. 1 
iSiihseetion (1) ajiplie.s to such loans. Subsection {'2) ii.jijilies to ' , 
loans sub.sequently raised in the United Kingdonv an<l included ] 
in the tru.stoe list at the reque.st of the Ceylon Govcriinienl . Thut 
Coverinricnt can, of course, ismie .stock in London without thit, 
discjualification, but in that case it will have to pay a higluM' rate 
of iid,erost. , 

PART IV 

Beltmttation of Eleotoeal Districts 

40 . — ( 1 ) Within one year after the completion of every general 
cen.sH.s of the Lsland following the general census of 1946, the 
Governor .shall e.stablisli a Delimitation Commission. 

(2) Every Delimitation Commission established under this sec- 
tion sliall consist of three persons appointed by the Governor- 
Genei'al who shall select persons who he is satisfied are not actively 
engaged in politics. The Governor-General shall appoint one 
of siinh persons to be the Chairman. • 

(3) If any member of a Delimitation Commission shall die, or 
resign, or if the Governor-General shall bo satisfied that any 
such member has become incapable of discharging his functions 
as .such, the Governor-General shall, in accordance with the 
provisions of subsection (2) of this section, appoint another person 
in his place. 

(4) {Eevoked) 

This section, other than subsection (3), is taken from .section .14 
of the Ministers’ draft. That section provided for the Chief Justice 
or a Judge of the Supreme Court to be chairman, but in para- 
graph 276 the Soulbury Report expressed some doubt on the 
wisdom of this proposal. Subsection (3) is consequential. 

The section is printed as amended by the Ceylon Independence 
Order in Council, 1947. The powers of the Governor under the 
section as originally enacted were to be exercised in his discretion 
as svdisection (4) provided. This being decreed inconsistent with 
Dominion Status subsection (4) was revoked by the Indo]ieu(lenco 
Order and the language of subsections (2) and (3) was amended. 

it should be noted that this section will not come into opei’ation 
until after the next census. The firs^t Delimitation Commission 
was provided for by .section 76(J). 
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41. — (1) Every Delimitation Commission establislied ixnder pn**'*-: '’C 
• sootioii 40 of this Order shall divide each Province of the Island 
into a number of electoral districts ascertained as provided in 
subsection (2) of tiiis seetion and shall assign names thereto. 

(2) TJip total number of jjersons who, according to the last 
preceding general cen.sn.s, wore for the time being re.sident in the 
Province .shall be ascertained to the nearest 75,000. In respect 
of each 75,000 of this number the Delimitation Commission shall 
allot one electoral district to the Province and shall add a further 
number of electoral diatricte (based on the number of square 
mile.s in the Province at the rate of one additional electoral di.striot 
for eaoli 1,000 square miles of area calculated to the nearest 
1,000) as follow.s; — 

) I Western Province 

E , Southern Province 

' N'orthem Province 
• Eastern Province 
■ ' Kortii-western Province 

■ .North-Central Province 
■ . I’rovinoa of Uvn 

■ •Province of Saba.ragnmuwa 

I (3) iSubjeet to the provi.sions of .siihsections (4) and (5) of thi.s 
i section, eacli electoral district of a province shall have as nearly 
as may be an equal number of persona: 

;i Provided tho,t, in dividing a Province into electoral districts, 
every Delimitation Commission shall have regard to the transport 
jj facilities of the- Province, it.s physical features and the community 
r or diversity of intere.st of its inhabitants. 

(4) Wliere it appears to the Delimitation Commission that 
there is in any area of a Province a substantial concentration of 
persons united by a community of interest, whether racial, 
religious or otherwise, but differing in one or more of these respects 
from the majority of the inhabitants of that area, the Commission 
may make such division of the Province into electoral districts 

I as ma}' be necessary to render ijossible the representation of that 
interest. In making such division the Commission shall have 
due regard to the desiralxility of reducing to the miiimium the 
L!i.sproi)ortiou in the numbcu' of persons resident in the several 
electoral district, s of the Province. ’ 

(5) Notwithstanding anything in subsection (1) of this seetion, 

the Delimitation. Commission .shall have power to create in any 
Province one or more electoral di.stricts returning two or more- 
members: g ' 

Provided that in any such case the numberof electoral di.striets 
for tliat Province, as ascertained in accordance with the provisions 
of subsectiojL (2) of tins section, shall he reduced so that the 
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totiil ixumlier of Members to be returned for that Province .--hall | 
not oxf;oed tlio total number of electoral districts so ascei taincd. 

iSiibsections (1) and (2) are taken verbatim from sub^^^,‘ctiou^ ; 
'(1) and (2) of section 13 of the Ministers’ draft, and suljsectiou 
(3) is taJcen from subsection (3) of that section with drafting ajiicud- i 
mtmts. Subsection (4) is taken from paragraph 278(ii) of tlm Soid- 
bnry Report, except for the last sentence, which is new. Suln 
seelio)i (h) is based nimn paragraph 278(iii) of the Soulbury 
Report. 

Subsections (1), (3), (4) and (5) applied to the first Delimitation 
Commj.ssion, but for the purpose of that Commission .subsection 
(2) Avas replaced by section 76(2), Avhich fixed the number of 
elected members at 95. The explanation is that, in the J\Iemoran- 
dum attached to the Ministers’ draft, the Ministers worked i 
out the dwtribution in accordance with the Census of 1931, in 
order to illustrate the effect of the scheme Avhich they proposetl. 
They assumed, in fact, that the Constitution which they had 
drafted would come into operation before the next census, and 
that a new Delimitation Commission would be appointed after 
the next census. The delay due to the appointment of the Scjulbury 
Commission, and the decision of the .Board of Ministers to liold a 
census in ]94(), altered the situation,. The Soulbury Commission 
•did not deal Avith the point, but .seemed to assume in paragrapli 
275 that the census of 1946 Avould apply. On the other hand, their 
discussions Avere based on the census of 1931, and the discussions 
oulfide accordingly centred upon a Hou.se of Reproseirtatives of 
95 ehicted Members distributed as recorded in the Memovandniu 
attached, to the Ministers’ draft. It Avas therefore decided to 
ignoiA' the nensiis of 1946 arid to enact the distribution given by 
the Ministers by Avay of illu-stration , and this has been done in 
section 70(2),. 

The scheme in subsection (2) of the present section was designed 
mainly to modify the strict territorial j)rinciplo in favour of tlie 
minorities. It was not based, as the Soulbury CommisBion .suggests, 
on tlio principle applied in England befoj'c 1885^ wboi-cby ‘coin- 
mimitics’ in the territorial .sense rather than aggregates of ]iopula- 
tion — boroughs and counties as such— avoi'c giA’cu rcj)i'(‘sentation. 
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Rattier it was based on the iiractice'in Great Britain, South Africa 
and other countries, whereby a sparse population is given a 1 
greater proportional representation than a concentrated popula- I 
tion. Tlie explanation in Great Britain is that if strict equality of I 
population wore applied the constituencies would vary in size from ' 

: a square mile in London to several huge counties in the north and 
west of Scotland, Such large constituencies would be unmanage- 
able,. and so density of population is taken into consideration. In 
agricultural countries like South Africa and Au.stralia, there is the- ; 
additional factor that the rural population, on whom the wealth 
"of the oountrj" largely depend.s, must be given some weightage 
again.st the more concentrated and more highly oi-ganized urban 
population; and in the Union of South Africa there is the additional 
factor that the farmers are mainly Afrikander while the townsmen 
’ contain a higlier proportion of people of British origin. It was 
realized that if the same principle -was applied in Ceylon there 
would be several advantages. First, and most important, it would 
provide increased representation for minority communitiesv/ 
without introducing communal representation, to which the 
Ministers were opposed. The Tamils and Mu.slim.s are mainly in 
the comparatively .spansely populated Northern and Ea, stern. 
Province, s, while the Indian.s are mainly in Uva and Saharagamuwa 
Pi’ovinces. It will be seen that these four Provinces obtain 13 of 
the 25 additional members. Secondly, the system would give,^ 
weightage to the I’liral population as against the urban population, 
who are necessarily much more highly organized and provided 
most of the members for the State Council even in the rural areas. 
Thirdly, it would give weightage to the Kandyan Sinhalese v/ 
against the Low-country Sinhalese, .since 11 of the additional 
seat.s, or 11 if the North-Western Province be included, would go 
to Kandyan Pro’s'^inccs. Fourtlily, it would give weightage to the ^ 
backward area.s a.s against tlie moi’e highly developed areas. It i.s 
tlierofore not entirely correct to .say with the Soulburj’' Report 
(])aragraph 275), that the scheme was a combination of territorial 
and coiniuunal repre.sentation. Tlie communal motive was do- 
minant ; that i.s, the primary intention wa.s to give a greater propor- 
tlouate rcqn’csentalioii to tlie minorities; but the other advantages-/ 
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were foreseen. In any event the Mini.ster.s -were looking forward, | 
as their Memorandum makes clear, to the time when the com- .• 
rannal factor would he quite irrelevant. i 

Subsection (4), which w'as added by the Soulbury Commission, 
does not add anything to the Ministers’ intention, though it was f 
not intended in the Ministers’ draft to give the Commission 
complete discretion and emphasis ivas therefore laid on the prin- 
ciple of equality witliin the Province. Some attempt has been [ 
made to effect this intention by the la.st sentence of the sub- ' 
section, though po,ssibly it would have been better if some fixed 
proportion of deviation (in South Africa it i.s 15 per cent from the 
normal, i.e. a maximum variation of 30 per cent) had been fixed. 
The phrase ‘community or diversity of interest of its inhabitants’, 
w'hich is taken by subsection (3) from the Ministers’ draft, was 
intended to enable the Commission to varj' constituencies accord- * 
ing to community, and this was perhaps clearer in the M.ini,sters’ 
draft than in the present subsection (3). \ 

Subsection (5) w'as recommended by the Soulbury Commission j 
in the following terms: | 

■ ‘It was suggested to us that minority representation would be i 
strengthened by the creation of multi- member constituencies 
on the ground that the only chance of representation for small j! 
minorities depended on their concentrating all their strength i 
on candidates of their own choice in a multi-member constituency. | 
It seems to us that it might be advantageous to adopt this method 
of representation in certain localities, for instance, in the City of 
Colombo and possibly in the Jaffna peninsula, and particularly 
where divisions of caste in the same community are prominent. 

We therefore propose that the Delimitation Commis.sion should 
be instructed to consider the creation of such constituencies in 
.ajipropriate areas.’ j 

It is, however, quite clear that multi-member con.stituencies ■ 
as such enure to the benefit of the majority. They can help 
minorities only if some form of proportional representation is ! 
introduced or the system of ‘plumjiing’ is adojited. ‘Plumping’ j 
means that in a three-member constituency any elector can 
cast three votes as he pleases, i.o., one for each of three candi- 
dates, or two for one candidate and one for another, or three for I 
one candidate. Even then exiierience has showm (as in the former ) 
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school board system in England) that a well-drilled majority 
can always carry olF all the seats. I’robably no electorate in Ceylon 
could bo well-drilled at this stage of development, but there are 
other devices for preventing plumping from having its effect. 

Also, since this s 5 ^stem is combined with the abolition of the 
coloured ballot bc K system there is a high proportion of spoilt 
ballot papers. 

42. In the eveni< of a difference of opinion among the members Dectsions of 
of any Delimitation Commission, the opinion of the majoritj' Deliinitation 
of the members thereof shall prevail and shall be deemed to be t.'oMiinissions 
the decision of the Commission. Where each member of the 
Commission is of a different opinion the opinion of the Chairman 

shall be deemed to be the decision of the Commission. 

This section is new, being consequential upon section 41. 

43. The Chairman of every Delimitation Commission shall iSytifiontiou 
communicate the decisions of the Commission to the Governor- 

General who shall by Proclamation publish the names and houn- ** ™ 
daries of the electoral districts as decided by tlio Commission, 
and the number of members to be returned by each such dis- 
trict; and the districts specified in the Proclamation for the 
time being in force shall be the electoral districts of the I.sland 
for all tire purposes of this Order and of any law for the time 
being in force relating to tlie election of Members of the House 
of Representatives. 

This section is based upon section 13(4) of the Ministers’ draft, 
but has been made much more precise in its drafting. 

44. Any re-division of the Provinces of the Island into electoral Re-divi-sion 
districts, effected by any Delimitation Commission established of elcotoral 
under section 40 of this Order, and any alteration conseciuent districts 
upon such re-division in the total ^lumber of the Members of 

tlie House of Representatives shall, in respect of the election of 
Members thereof, come into operation at the next general election 
held after such ro-divisiou and not earlier. ' 

This section is new, being consequential upon section 40. 

PART V 
The Executive 

45. The executive power of the Island shall continue vested/ Executive 
ill His Majesty and may be exercised, on‘behalf of His Majesty/ pov.-tu- 
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f>y the Governor-General in accordance with the provisions of 
tJiis Order and o£ any other law for the time being in force. 

This section is based upon section 42 of the Ministers’ draft 
but was redrafted in the Independence Order of 1947. The theory 
of the larv is that executive power is v6.stod in the King througliont 
the Commonwealth, but in Ce3don as in the other Dominions the 
power is exercisable by his representative. How the power is 
exercised deiiends upoir law and practice for the time being. In 
the United Kingdom practice prescribes that, generally speaking, 
the King acts on the advice of Ministers. In Ceylon the Governor- 
General similarly acts in accordance with .section 4. Tins section, 
like section 7, maintains the thooiy of the unity of the Crown — 
the ‘common allegiance’ to which the Statute of Westminster refers. 

I 

46. — (1) There shall be a Cabinet of Ministers who shall be 
appointed bj'’ the Governor- General and who shall be charged 
with the general direction and control of the government of the 
Island and who shall be collectively res])onsible to Parliament . 

(2) Of the Ministers, one who shall be the head of the Cabinet, 
shall be styled the ‘Prime Minister’ ; of the other Mini.sters 
one shall bo styded the ‘Minister of Justice’ and another shall 
be stjded the ‘Minister of Finance’. 

(.3) {Revoked) 

(4) The Prime Minister shall be in charge of the Ministry of 
Defence and External Affairs and shall admini-ster tlie matters 
relating to that Ministrjr in addition to such other matters as he 
may determine to retain in his charge. Each Minister, other 
than the Prime Minister, shall be charged with the administra- 
tion of such .subjects and functions a.s may be assigned to him 
by the Prime Minister. 

Siiffsectioii (1) is taken, .with some changes of language, from 
section 51 of the Ministers’ draft. Section 43 of the Ministers’ 
draft provided, iititil Parliament had made other ])ro vision, that 
there .should be ten Ministers, but the Soulbnry Commi.s,sion 
recommended that there shonlrl be no limitation of numl)er. 

Provision for the appointment of a Prime M!inister wa.s made 
iir section 43 of the Ministers’ draft, but the remainder of sub- 
section (2) comes from paragraph 326 of the Soulbnry Eeport. 

Subsection (3) was revoked by the Independence Order, 
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, Subsection (4) is taken in substance from section 44 of the 
Ministers’ draft. The specific allocation of Defence and External 
Affairs comes from paragraph 325 of the Soulbury Report, though 
it carries out what was in fact the Ministers’ intention. 

Tlio \v'or(ls ‘general direction and control’ in suhsection (1) 
attempt to state the British comstitutional convention. There is 
nothing in the law of the United Kingdom to give the Cabinet 
control over the Departments, but its power to do so has been 
acquired by practice over 250 years. Since the Board of Mini!8ter.s 
liad only limited functions under the Donoughmore Constitution^ 
it was thoiight by the Ministers that the British convention 
should be specifically enacted. The effect of the convention may 
be stated shortly in the assertion that no change of policy of any 
importance, whether or not it needs legislation or financial provi- 
sion by Parliement, should be cai'ried out without Cabinet 
sanction. The Cabinet, on the other hand, ha.s full power to 
change the policy of any Department, and any Minister who is 
unwilling to accept the change has no alternative but to resign. 

The phrase ‘.shall be collectively re.sponsible to Parliament’ 
is again an attempt to state the British constitutional convention. 
The nature of this responsibility is discussed in Part I of this 
book. Shortly, it may be said that every Mini.ster accepts res- 
pon.sibility for every decision of the Cabinet. If he is unable to 
accept that responsibility, he must resign. Accepting responsibility 
means not only that he may be called to account, politically for 
any defects that may appear in tlie policy, but also that he niu.st 
actively support the policy by vote and, if necessary,- by speech. 
On no account is he permitted to say that he disagrees or 
di.9agrced with the iiolicy. It is his policy even if he ojiposed it in 
the Cabinet. 


In addition to the recommendations w^hich have been incorporat- 
ed in the section, the Soulbury Commission advised as follows: — 

(i) The functions of the Einaneial Secretary should be trans- 
ferrcrl to a Minister of Finance who, subject to the functiojus 
allotted to the Public Services Commission, should also be ros- 
ponsihle for the public services. 

(ii) The Department of Fisheries should be transferred from the 
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Mnistry of Local Administration to the Ministry of Agriculture 
and Lands. 

(iii) The function of poor relief should be transferred from the 
Ministry of Labour to the Ministrj' of Health. 

(iv) The control of road transport should be transferred from 
the Ministry of Local Administration to the Ministry of Com- 
munications and Works. 

(v) The control of emigration, immigration and repatriation 
should be transferred from the Chief Secretary to the Ministry of 
Home Affairs. 

(vi) The Commis.sion was doubtful whether Labonr could be 
satisfactorily combined with Industry and Commerce. No im- 
mediate reallocation was recommended, but it was thought that 
subsequentlj'- it would be necessary to create seirarate Ministries. 

On this last point the Social Services Commission recommended 
that a Ministry of Labour and Social Welfare be created, and that 
it assume control of the poor law. 

47 . The Governor-General may appoint Parliamentary Secre- 
taries to assist the Ministers in the exercise of their Parliamentary 
and departmental duties: 

Provided that the number of Parliamentary Secretaries shall 
not at any time exceed the number of Ministers. 


Ministers and 
Parliainon tary 
Roarotarios in 
Senate 


This section is taken from section 46 of the Ministers’ draft, 
with the difference that the name has been changed from ‘Deputy 
Minister’ to ‘Parliamentary Secretary*. It has been amended by 
the Independence Order. 

. The Soulbury Commission recommended in paragraph 326(viii) 
that in the first instance Parliamentary Secretaries should be 
appointed in the Ministries whose portfolios are particularly heavy. 
It may be noted, however, that at least two Ministers must be in 
the Senate and that it will be necessary to have Parliamentary 
Secretaries to represent them in the House of Representatives, 
It seems clear, too, that there should be two Parliamentary Se- 
cretaries (the maximum allowed by section 48) in. the Senate. 

48 . Not less than two Ministers, one of whom shall be the 
Minister of Justice, shall be Members of the Senate. If Parlia- 
mentary Secretaries are appointed in pursuairee of the provision, s 
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of aocifcion 47 of this Order, not more than two of them shall be 
Mombera of the Senate. - . 

This section is taken from the Soulbury Report, paragraph 
310(vi). 

49. — (1) Every Minister and every Parliamentary Secretary other 
shall hold office during His Majesty’s pleasure: provisions as 

Provided that any Minister or Parliamentary Secretary may to jilenstt-rs 
at any time resign his office by ivriting under his hand addressed Sriinmentary 
to the Governor-Generai. Secretaries 

(2) A Minister or Parliamentary Secretary who for any period 
of four consecutive months is not a member of either Chamber 
shall, at the expiration of that period, cease to be a Minister or 
Parliamentary Secretary, as the case may be. 

(3) Whenever a Minister or Parliamentary Secretaiy is, from 
any cause whatever, unable to perform any of the funotion.s of his 
office, the Governor-General may appoint a person, whether or 
not he has already been appointed a Minister or Parliamentary 
Secretary, to act in the place of the said Minister or Parliamentary 
SeorDtar3r, as the case may be, either generally or in the jier- 
formanoe of any particular function. For tlie purposes of this 
Order, a person so appointed shall he deemed to be a Minister 
or a Parliamentary Secretary, as the ease rnaj' be, as long as his 
appointment shall subsist. 

(4) A person appointed to be or to act as a Minister or Par- 
liamentary Secretary shall, before entering on the duties of his 
office, take and subscribe before the Governor-General the official 
oath in accordance with the provisions of the Promissory Oaths 
Ordinance or shall make the appropriate affirmation in lieu thereof 
as provided in the said Ordinance, 

Subsection (1) is taken from section 46 of the Ministers’ draft, 
and subsection (2) from section 48 of that draft, the period having 
I been extended from three to four months to cover the pei'iod of a 
general election. It has been, amended by the Independence 
Order. 

Subsection (3) reproduces section 47 of the Ministers’ draft, and 
subsection (4) reproduces section 50 of that draft with a slight 
amendment. 

The fact that each Minister and Parliamentary Secretary 
holds his office at the King’s pleasure indicates that the office 
is at all times in the Prime Minister’s disposal, for in these matters 
■-he King acts ori the advice of the Prime Minister. The question 


of the dismissal of Ministers is discussed in Part I. In practice, 
however, the qnrestioii of dismissal never arises, for when the 
Prime Minister wishes to make a change he requests the Minister 
to resign. 

50. There shall be a Secretary to the Cabinet who shall bo 
appointed by the Governor-General. The Secretary to the Cabinet 
shall have charge of the Cabinet Office and shall, in accordance 
with such instructions as may he given to him by the Prime 
Minister, summon meetings of the Cabinet, arrange the business 
for, aird keep the minutes of such mootings, and convey the deci- 
sions of the Cabinet to the approj)riate jperson or authorit3^ 

This section is based on section 52 of the Ministers’ draft but has 
been amended by the Independence Order. The practice under 
the Donoughmore Constitution was for the Clerk to the State 
Council to be Secretary to the Board of Ministers also. This con- 
fusion of function was considered by the Ministers to be inappro- 
priate, siirco there were occasions on which the Clerk would advise 
the Speaker of the House of Representatives on matters to be 
submitted to the House by the Cabinet. Accordingly, it was 
decided to separate the offices. The sectioir gives effect to the 
practice in Great Britain. 

51 . — (1) There shall he for each Ministry a Permanent Secretary 
wlio .shall bo ai>pointed by the Governor-General. 

(2) Each Permanent Secretary shall, subject to the general 
direction and control of his Minister, exercise supervision over 
the department or departments of Government in the charge of 
his Minister. 

(3) For the purpose of this section the department of the 
Auditor-General, the office of the Clerk to the Senate, the office 
of the Clerk to the House of Rejmesentatives and the Cabinet 
Office shall be deemed not to bo departments of Government. 

(4) The Governor-General may 'transfer any Permanent Secre- 
tary to any public office. 

Subsection (1) is based upon section 53(2) of the Ministers’ 
draft but has been amended by the Independence Order. 

Subsection (2) reproduce.s part of section 5,3(2) of tiie Miui.sters’ 
draft, and subsection (3) reproduces section 53(4) of tliat draft. 

Subsection (4) was, inserted by the Independence Order. 

This is an important provision inserted by the Ministers in 
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order to draw a clear' distiiiction between, matters of policy and 
matters of administration. The Dononghmore "Constitution, by 
vesting administrative control in Executive Committees, each of 
which had a number of Departments under its control, encouraged 
the members of the State Council to involve themselves in func- 
tions which wore purely administrative. Also, the functions of 
government were dispersed among a large number of Depart- 
ments. The Permanent Secretary will exercise the administrative 
functions which were exercised by Executive Committees and 
will provide for coordination among the Departments of each 
Ministry. It may he hoped that in due course each Ministry will 
come to regard it. self as a single Department divided into snb- 
dopartments, as is the case in Great Britain, For the time being,, 
however, it is probable that the fragmentation of government 
will continue, though much will depend upon the personalities of 
the persons appointed to be the first Permanent Secretaries. While 
it will not be forbidden for Ministers to deal with the Pleads of 
separate Departments, the iierson who will advise the Mini.ster 
on matters of policy within his Ministry will be the Permanent 
Secretary, and all communications to and from the Minister will 
pass throiigh him. In addition, he will be able to give directions 
to the Departments under him in the Minister’s name, whether 
or not those directions actually come from the Minister. The 
position will not be fundamentally different from that occupied 
by the Civil Defence Commissioner in relation to the Pood Depart- 
ments and other emergency Departments under the Minister of 
Agriculture and Lands from 1943 to 1946. 

PART VI 
The JtrnicATtrEE 

SS. — (1) TIio Chief Justice and Puisne Judges of the Supreme judges of tho 
Court and Commissionors of Assize shall be appointed by the Supremo 
Governor-General. . " Court 

(2) Every Judge of the Supreme Court shall hold office during 
good behaviour and sliali not l)e removable except by the Governor 
General on an address of the Senate and the Plouse of Bepresen- 
tatives. .... 

(.3) The age of the retirement of Judges of the Supreme Court 
shall be sixty-two years: 
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Provided that the Grovernor- General may permit a Jud.L'e oL' 
the Supreme Couj.’t who has reached tlie age of sixty-two yoais 
to continue in office for a period not exceeding twelve months, 

(4) The salaries of the Judges of the Su])reme Coui't. >tiall ho 
determined by Parliament and shall be charged on the Con soli da, t- 
ed Fund. 

(5) Every Judge of the Supreme Court appointed before the 
date on ivhich this Part of this Order comes into operation and in 
office on that date shall continue in office as if he had been, 
appointed under this Part of this Order. 

(6) The salary payable to any such Judge .shall not be diminished 
during his term of office. 

Subsection (1) reproduces section 69(1) of the Ministers’ draft, 
except that it has been extended to Commissioners of Assize, 
and that under the Independence Order the power has ceased to 
bo di.scrotionary. 

Subsection (2) reproduces the major portion of section 69(2) of 
the Ministers’ draft. 

Subsection (3) is new, since the Ministers’ draft left to Parlia- 
ment the task of fixing an age for retirement. 

Subsection (4) is taken from section 71 of the Ministers’ draft. 
Subsection (.5) also is new, being a transitional provision. 

Subsection (6) is taken from section 71 of the Ministers’ draft, 

The Judicial S3. — (1) There shall be a Judicial Service Commission which 

Service shall consist of the Chief Justice, who shall be the Chairman, 

Cormnisaion ^ Judge of the Supreme Court, and one other person who shall 
be, or shall have been, a Judge of the Supremo Court. The mem- 
bers of the Commission, other than the Chairman, .shall be ap- 
pointed by the Governor-General. 

(2) No person shall be appointed as, or shall remain, a member 
of the Judicial Service Commission, if he is a Senator or a Member 
of Parliament. 

(3) Subject to the provisions of subsection (5) of this section, 
every member of the Judicial Service Commission, other than 
the Chairman, shall, unless he earlier resigns his office, or is re- 
moved therefrom as hereinafter provided, or being a Judge of the 
Supreme Court ceases so to bo, hold office for a period of five 
years from the date of his appointment, and .shall bo eligible for 
re-appointment. 

(4) The Governor- General may for cau.se as,siguod i-emovo 
any member of the Judicial Service Commission from his office. 

(o) 'The Governor-General may grant leave from his duties 
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I to any member of the Judicial Service Commission, and may 
appoint a. person qualified to be a member of the Judicial Service 
i Commission to bo a temporary member for the period of such 
I leave. 

(6) Whore a person is appointed to be a member of the Judicial 
Service Commis.sion, he may he paid such salary or allowance 

^ as may he determined by Parliament. Any salary or allowance 
j payable to such person shall ho charged on the Consolidated 
Fvmd and shall not bo diminished during his term of office. 

(7) {lievoked) 

Subsection (1) is based upon section 68(1) of the Ministers’ 
draft, but it has been modified in accordance with paragraph 
398 of the Soulhury Beport. 

Subsection (2) is based upon section 68(2) of the Ministers’ draft, 
but has been amended by the addition of a reference to the Senate 
and the omission of the exclusion of candidates for election, 
no doubt because it is not easy to determine when a person be- 
comes a candidate. 

Subaeotion (3) is based upon section 68(3) of the Ministers’ draft. 

The remainder of the section is now. 

The Ministers decided to establish a Judicial Service Com- 
mission in order to remove judicial appointments from politics 
and to give some sort of guarantee to the minorities that appoint- 
ments to the judicial service would not be determined on com- 
munal lines. The proposal was acceptable to the Soulhury Com- 
mission and accordingly finds a place in the Constitution. The 
powers of the (3-overnor- General ceased to be discretionary through 
amendments made by the Independence Order. 

§4. There shall be a Secretary to the Judicial Service Commis- 
sion who shall be ax^pointed by the Commission, 

This section is based upon paragraph 399 of the Soulhury 
Eeport, though it was imxfiicit in the Ministers’ draft. The In- 
dependence Order transferred the power from ‘the Governor 
acting on the recommendation of the Commission’ to ‘the Com- 
mis.sion’. ' 

55. — (1) The appointment, transfer, dismissal and discijil inary 
control of judicial officers is hereby vested in the Judicial Service 


Secretary to 
Judicial Service 
Commission 


Appointment 
to other 
judicial office 
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ConimiBsion. 

(2) Any judicial officer may resign his office by writing under 
his hand addressed to the Governor-General. 

(3) Every judicial olEcer appointed before the date on which 
this Part of this Order conies into operation and in office on that 
date shall continue in office as if he had been appointed under 
this Part of this Order. 

(4) The Judicial Service Commission may, by Order published 
in the Qover'nment Qazetta, delegate to the Secretary to the Com- 
mission the power to autW’ise all transfers, other than transfers 
involving increase of salary, or to make acting appointments 
in such cases and subject to such limitations as may be speci fied in 
the Order. 

(6) In this section ‘appointment’ includes an acting or tern- 
porary appointment and ‘judicial officer’ means the holder of 
any judicial office but does not include a Judge of the Supreme 
Court or a Commissioner of Assize. 

This section is based upon section 69(3) of the Ministers’ draft, 
but the Commission’s functions have been enlarged in accordance 
with paragraph 400 of the Soulbury Report and in order to make 
the provision parallel with that in section 60 of the Constitution. 
Subsection (1) was amended and subsection (4) redrafted by the 
Independence Order. 

It may be noted, however, that whereas the meaning of transfer’ 
is limited by section 60(2) of the Constitution, there is no such 
limitation in this section, so that every transfer, even if it does 
not involve an increase of salary, is within the jurisdiction of the 
Judicial Service Commission. 

Interferenco 56. Every person who, otherwise than in the course of hi.s duty, 
Ticliciai directly or indirectly, by himself of by any other person, in any 

SerGoo manner whatsoever, influences or attempts to influence any deci- 

Commisifiion sion of the Judicial Sei’viee Commission or of any member thereof 
shall be guilty of an offence and shall, on conviction after summary 
trial before a Magistrate, be liable to a fine not exceeding one 
thousand rupees or to imprisonment for a term not exceeding one 
year or to both such fine and such imprisonment: 

Provided that nothing in this section shall prohibit any person 
from giving a certificate or testimonial to any applicant or oandi- 
dato for any judicial office. 

This section is based upon section 66 of the Ministers’ draft 
which, however, applied only to the Public Service Commission. 


THE ORBBRI 


IH OOTJWCIL 


201 


I It was slightly amended by the Independence Order. 

PART VII . ’ . 

I The Public Sbbviob 

57. Save as othenviae provided in this Order, every person Tenure of 
holding office under the Crown in respect of the Government of Office in tlio 

! the Island shall hold office during His Majesty’s pleasure. Public Servic 

This section reproduces the substance of section 66(1) of the 
Ministers’ draft and merely gives effect to the general principle 
applicable to all appointments under the Crown in all parts of the 
Commonwealth, including the United Kingdom. Public servants 
throughout the Commonwealth are servants of the King and, 
except where provision is specially made by law, hold office at' his 
pleasure. The manner in which' he exercises his pleasure in Ceylon 
is, however, determined by the Constitution. 

58. — (1) There shall be a Public Service Commission which shall The Publio 
consist of three persons, appointed by the Governor-General, 

one at least of whom shall be a person who has not, at any time 
during the period of five years immediately preceding, held any 
publio office or judicial office. The Governor- General shall nomi- 
nate one of the members of the Commission to be the Chairman. 

(2) No person shall be appointed as, or shall remain, a member 
of the Publio Service Commission if he is a Senator or a Member 
of’ Parliament 

(3) Every person who, immediately before his appointment as a 
member of the Public Service Commission, is a publio officer .shall, 
when such appointment takes effect, cease to hold any paid office’ 
previously held by him as a servant of the Grown in re.speet of the 
Government of the Island, and shall accordingly cea.$e to be a 
publio officer for the purposes of this Order; and he shall be in- 
eligible for further appointment as a public officer: 

Provided that any such person shall, until he copses to be a 
I member of the Public Service Commission or, while continuing 
to bo such a member, attains the age at which he would, if 'he 
were a public officer, be required to retire bo deeined to hold a 
j pensionable office in the. service of the CroAvn in respect of the 
i Government of the Island for the purposes of any written law 
li relating to the grant of pensions, gratuities or other allowances in 
I respect of such service. 

I (4) Subject to the provisions of subsootion (6) of this section, 
li every person who is appdihfcd to be a member i of the Publio 
f Service Gommiseion shall, unless' :ho earlier resigns his office or 
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is removed therefrom, hold office for a period of five years from 
the date of his api)pinfiu©iit andshall bo eligible for re-appointinent, 

(6) The Governor-General may for cause assigned remove any 
member of the Public Service Commission from his office. 

(6) The Governor-General maj^ grant leave from hi.s duties to 
any member of the Public Service Commission, and may appoint 
a person qualified to be a member of the Public Service Commission 
to bo a temporary member for the period of such leave. 

(7) A member of the Public Service Commission may be paid 
such salary as may he determined by Parliament. The salary 
payable to any such member sha.ll be charged on the Consolidated 
Fund and shall not be diminished during his term of ofiiee. 

(8) For the purposes of Chapter IX of the Penal Code, a member 
of the Public Service Commission shall be deemed to be a public 
servant. 

Subsection (1) was considerably amended by the Independence 
Order because the recommendation in paragraph 376 of the 
Soulbury Report was clearly based on an inadequate appreciation 
of local conditions. It required that only one member of the 
Commission should have been a public officer. In Ceylon 
conditions it is almost impossible to provide a balanced Com- 
mission on this basis. The amended subsection above reverts, with 
one change, to section 62(1) of the Ministers’ draft. Though 
made by the Independence Order, this amendment had nothing 
to do with Independence. 

Subsection (2) is based on part of section 62(2) of the Ministers’ 
draft, with the amendment necessitated by the 6.stahlishment of a 
Senate. Also, the Ministers’ draft attempted to exclude candidates 
for election, but this Las been removed, no doubt owing to the 
difficulty of defining ivlio is a candidate. In this respect the section 
fails to give^ifoot to the recommendation in paragraph 375 of the 
Soulbury Report, which agreed with the Ministers’ draft. 

Suh.section (3) gives effect to a recommendation in paragraph 
376 of the Soulbury Report, though the proviso is now. 

Suhseotion (4) is based on section 62(3) of the Ministers’ draft. 

Subsections (5) and (6) are new and were amended by the Inde- 
pendence Order. 

Subsection (7) reproduces the substance of section 62(5) of the 
Ministers’ draft. j:- - 
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iSnbsoction (8) is. based on section 65(2) of the Ministers’ draft.. 

The Ministers decided to establish a Public Service Commission 
ill fintherance of tlieir desire to guarantee to the minorities that 
administration under the new Constitution would not be oon- 
fhioted on communal lines. They felt that appointments to the 
public service were particularly important in this respect, and 
accordingly tlie Public Service Commission was given all the 
independence that a Constitution makes possible. The Soulbury 
Commission approved of this intention, and the modifications 
made in the Ministers’ draft are merely incidental. 

59. There shall ho a Secretary to the Public' Service Com- Sacrotary to the 

mission who shall be appointed by the Coramis.sion, CommUsdov^^^ 

This sectioir reproduces part of section 63 of the Ministers’ 
draft, but the power was transferred from the Governor to the 
Commission by the Independence Order. 

60 . — (1) The appointment, transfer, dismissal atrd disciplinary Appointments 

control of public officers is hereby vested in the Public Service the Public 
Commis.sion; ■ 

Provided that appointments and transfers to the office of 
Attorney- General shall he made by the Governor-General. 

(2) In subsection (1) of this section the expi’ession ‘transfer’ 
means a transfer involving an increase of salary. 

In section 64 of their draft, the Ministers merely provided 
that new ap]mintmeiits carrying an initial salary of Ks. 3,600 a 
year should be made on the recommendation of the Public Service 
Commission. In paragraph 379 of the Report the Soidbury Com- 
mission assumed that this provision was intended to ajiply also to 
promotions, transfers, dismissals and disciplinary control. Why 
they should so have assumed is not at all clear, for the Ministers’ 
draft did not so provide and had no such intention. However, 
the assumption was necessarily treated as a recommendation, and 
acoordingty subsection (1) of the present section gives effect 
to that paragraph, except for the proviso, which i.s entirely new. 

Also, subsection (2). which is new, modifies the generality of the 
rccomineiidaition. Subsection (1) was amended by the Indepen- 
dence Order. - . . ■ - 
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61. The Public Service Commission may, by Order published 
in the Government Gazette, delegate to any public officer, subject 
to such conditions as may be specified in the Order, any of tlie 
powers vested in the Commission by subsection (1) of section 60. 
Any person dissatisfied with any decision made by any public 
officer under any power delegated as aforesaid may appeal there- 
from to the Commission and the deoi.siou of the Commission on 
such appeal shall be final. 

Thi.s section was much amended by the Ceylon Constitirtion 
(Ameirdment) Order, 1947, and then revoked and replaced 
h5r the Ceylon Independence Order, 1947. In this form it is entirely 
neAv. 


r iTiterferoiice 
I Avitli Public 
‘ Service 
•Comniis.sion 


62. The provisions of section 56 of this Order shall apply in 
relation to the Public Service Comini.ssion as though the reference 
therein to the Judicial Service Commission were a reference to 
the Public Service Commission and the reference to judicial 
office were a reference to irahlic ofiice. 


I . Retirement 
■on pension 

I SC” 


This section is based on .section 65(1) of the Mini.sters’ draft. 

63. — (1) Any officer holding office in the public servhe on th(> 
day immediately preceding the day appointed by His Majesty by 
Order in Council a.s the appointed day for the purpO''e.s of the 
Ceylon Independence Act, 1947, being an officer — 

(a) who, at any time before the seventeentli day of July, 
1928, Avas apiAointed or .selected for ajjpointmeuT. to the 
■public office, appointment to Avhich Ava.s subject to the 
approval of a Seei'ctary of State, or avIio, ut aiij- time 
before that day, bad entered into an agreement AA’ith 
the CroAvn Agents for the Colonies to serve in any 
puhlio office for a .spocifietl iieriod; or 
(h) AA'ho, on or after the .seventeenth day of Jidy, 1928, 
Avas ap];)ointed or selected for ai:i]K)intment (otherwise 
than on agreement for a specified ]:)oriod) to a i)nblio, 
office, appointment to Avhiclt. Ava.s subject tcj tlie 
ajjproAuxl of a Se<',retary of State; or 
(c) AA'ho, on or after the seventeenth day of July, 1928, 
had entered into an agrtfement AA'itli the CroAvn Agents 
for the Colonies to serve foi' a .special period in a 
public office, ajvpointment to wliich was not .subject 
to the approAuil of a Secretary of State, and Avho, on 
the day appointed as aforesaid, either has been 
confirmed in a permanent and pen.siona.ble office or is 
a European member of the Cevlon .Police Force; 
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may, if lie elects to retire from the public service in accordance 
with the provisions of subsection (2) of this section, be granted 
a pension or gratuity in accordance with and subject to the pro- 
visions of Article 88 of the Cejdon (State Council) Order in Council, 

' 1931, and the regulations made thereunder, notwithstanding 
the revocation of that Order b5'' section 91 of this Order; and 
those provisions shall apply accordingly subject to any procla- 
mation made under Section 88 of this Order. 

' (2) Election to retire for the purposes of subsection (1) of this 

section niaj^ bo exercised: — 

(a) in the case of an officer to whom jiaragraph (a) of that 
' subsection applies, at any time after this part of this 

I Order comes into operation; 

(&) in the case of an officer to whom either paragraph (h) 
or iiaragraph (c) of that subsection applies, at any 
time within two years after the day appointed as 
aforesaid, 

(3) In this section the expression ‘public office’ shall, notwith- 
standing the provisions of section 3, include a judicial office. 

[Nole : The Schedule to the Ceylon Independence Order in 
Council, 1947, {which amended section 63 of the. ptrincipal Order) 
contains the following promsion -. — 

In the case of a person retirin before the day appointed by 
His Majesty by Order in Council s the appointed day fOr the 
purposes of the Ceylon Independence Act, 1947, Section 63 shall 
continue to have effect as if the foregoing amendments had not 
been made. 

All cases of retirement ‘under section 63 before February 4, 1948, 
are therefore governed by section 63 in its form as set out in 
section 6 of the Ceylon {Constitution) {Anmidnient) Order in 
Council, 1947, and as reproduced below : — 

63. — (1) Any officer holding office in the public Service on 
the day immediately preceding the day on which thi.s Part of 
this Order comes into operation (in this section referred to as 
‘the matei'ial date’), being an officer — 

(a) who, irt any time before the seventeenth day of July, 
j 1928, was apifointed or .selected for apiiointment to a 

public office, appointment to which was .subject to 
the approval of a Secretary of State, or who, at any 
f time before that day, had entered into an agreement 

j with the Crown Agents for the Colonies to serve in 

I ■ airy public office for a specified period; or 

j {b) who, on or after the seventeenth day of July, 1928, Imt 

before the ninth day of October, 1945, was ajipointed 
I or selected for appointment (otherwise than on agree- 

! ment for a specified period) to a public office, ajipoint- 

nient to which was subject to the approval of a 
Secretary of State; or 
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(c) who, on or after the seventeenth day of July, 1928, but 
before. the ninth day of October, 1946, had entered 
into an agreement with the Crown Agents for the 
Colonies to serve for , a s]:)6cified period in a public ^ 
office, appointment to which was not subject to 
approval of a Secretary of State, and who, at the 
material "date, either has been confirmed in a 
permanent and pensionable office or is a European 
member of the Ceylon Police Force; 
may, if he elects to retire from the public service in accor- 
dance with the provisions of subsection (2) of this section, be 
granted a pension or gratuity in accordance with and subject 
to the provisions of Article 88 of the Ceylon (State Council) 
Order in Council, 1031, and the regulations made there- 
under, notwithstanding the revocation of that Order by section 
01 of this Order; and those provisions shall apply accord- 
ingly subject to any proclamation made under section 88 of 
this Order. 

(2) Election to retire for the i)urposes of subsection (1) of 
this section may be exercised — 

{a) in the case of an officer to whom paragraph («) of that 
subsection applies, at any time after this part of tliis 
Order comes into operation; 

(h) in the case of an officer to whom either paragraph (6), 
or paragraph (c) of that subsection applies, at any 
time within two years after the first meeting of the 
House of Representatives.] 

This section was based on the recommendation in paragraphs 
369-71 of the Sdulbury Report, as modified by the White Paper. 
Its phrasing gave ri.se to difficulty, however, and accordingly 
another section was substituted by the Ceylon Constitution 
(Amendment) Order in Coimcil, 1947. This in turn gave rise to 
difficulties and a new section was provided in the Ceylon Indepond- 
denoe Order, 1947, for officers retiring after 3 February 1948. 
Both forms are set out above. 

64. — (1) All pensions, gratuities, or other like allowances 
which have been, or which may be, granted to any persons who 
have been, and have ceased to be, in the service of the Crown 
in respect of the Government of the Island at any time before 
the date on which this Part of this Order comes into operation, 
or to the widows, ehildren or dependants of such persons, shall 
be governed by the written law under which thejr were granted, 
or, if granted after that date, by the written law in force on that 
date, or, in either ease, by any written law made thereafter which 
is not less favourable. 
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(2) Subject to the provisions of section 63 of this Order all 
pensions, gratuities and other like allowances which may he 
granted to persons who, on the date on which this Part of this 
Order comes into operatioii, are in the service of the Crown in 
ro9j>eot of the Government of the Island, or to the widows, children 
or dependants of such persons, shall he governed by the written 
laiv in force on that date or by any written law made thereafter 
which is not loss favourable. 

Thi.s section is based on the recommendation in paragraph 372 
(iv) of the Sonlbury Report. 

6S, All pensions and gratuities granted m accordance with the Pensions, &o., 
provisions of this Order shall be charged on the Consolidated oharged on the 
Fund. Consolidated 

This section gives effect to the recommendation in paragraph 
372(iv) of the Sonlbury Report that the pen.sions shall be ‘suita bly 
safeguarded’. 

The effect of ohai’ging.the pensions and gratuitie.s on the Con- 
solidated Fund is that an annual vote is not required. 

PART VIII 
Finance 

68. — (1) The funds of the Island not allocated by law to specific The 
purposes shall form one Consolidated Fund into which shall be Consolidated 
paid the produce of all taxes, imposts, rates and duties and all 
other revenues of the Island not allocated to specific purposes. 

(2) The interest on the public debt, sinking fund payments, the 
costs, charges and expenses incidental to the oolleotion, manage- 
ment and receipt of the Consolidated Fund and such other expen- 
diture as Parliament may determine shall be charged on the 
Consolidated Fund. 

Subsection (1) reproduces section 57 of the Ministers’ draft, 
save that the proviso to that section is not reproduced in exactly 
the same form. Subsection (2) reproduces section 58(1) of the 
Ministers’ draft, except for the reference to sinking fund pay- 
ments, which is new. 

In the United Kingdom there is a single Fund, called the 
Consolidated Fund, into which all revenues are paid and out of 
which all expenditure is met. Where special Funds are created for 


208 THIS OONSTITITTIOir OF OEYLON 

special purposes, such Funds are almost invariably fed from the 
Consolidated Fund, though there have been exceptions. The 
purpose of the Consolidated Fund was to enable the Treasury and , 
the Parliament of the United Kingdom to deal with the revenues 
as a whole, instead of allocating particular taxes to particular 
items of expenditure. Ceylon under the Donoughmore Constitu- 
tion followed the same practice, though it \v^a.s not de.9cribed as a 
Consolidated Fund. The purpose of giving tho Island’s general 
fund the same name as in the United Kingdom is to enable a 
distinction to he drawn between expenditure which is voted 
annually and expenditure which is paid without annual parlia- 
mentary sanction. In certain oases under the Constitution— of 
which subsection (2) is an example — it is desired to remove ex- 
penditure from parliamentary coirtrol without placing it, as it 
has been hitherto, in the control of the Governor (who could 
authorize it, and in certain cases did authorize it, under his special 
powers). The expenditure is then ‘charged on the Consolidated 
Fund’ by the Constitution. Parliament itself can charge items to 
the Consolidated Fund by legislation, but then the legislation can 
be altered by Act of Parliament. Where the expenditui’o is charged 
on the Consolidated Fund by the Constitution it cannot be changed 
except by constitutional amendment, unless of course the Con- 
stitution itself authorizes Parliament to make a change, A list of 
items charged oh the Consolidated Fund is given ante, pp. 102-3. 

The section does not prevent Parliament from creating special 
funds, for instance tho University Building and Equipment Fund 
established in 1924 and the National Development Fund establish 
ed in 1945. In such cases the income is paid to the separate Fund 
if the law which created it so provides, or if some other law so 
provides. 

The eflect of subsection- (2) is to prevent Parliament from 
refusing to meet, the outstanding obligations and such further 
obligatipns as the Island may incur. The public debt, tho sinking 
Fund payments, etc., are charged on the Consolidated Fund and 
mtwt bo met on the due dates without parliii,mentary sanction. 
In other words, the seotion gives seouxity to borrowers, though 
additional security is provided by seotion 39. 
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Expeiirtiture which is not cliarged on the Consolidated Fund 
is said to bo payable out of moneys provided by Parliament. 

In the language of the House of Commons there is thus a distino- 
'tion between ‘Consolidated Fund Services’ which are per- 
I manently charged and ‘Suijply Services’ which are financed by 
annual votes. 

67. — (1) Save as otherwise expressly provided in subsection (.“I) Withdrawal 
of thi.s .section, no sum shall be withdrawn from the Consoli- 
dated Fund e.xcept under the authority of a W'arrant under the Consolicrated 
hand of the Minister of Finance. Puiid 

(2) No .such warrant shall be issued uul6.ss the sum has by re.so- 
lution of the House of Representative.s or by any law been gi-antod 
i for .specified public .services for the financial year during which 
I the withdrawal is to take place or is otherwise lawfully charged 
! on the Consolidated Fund. 

j (3) Where the Governor-General dissolves Parliament before 
i the Aj)pi’ 0 ])riatiou Bill for the financial j’^ear has received the 

I Royal A.ssent, he may, unless Parliament shall have already 

I made provision, authorise the issue from the Consolidated Fuird 
[ and the expenditure of such sums as lie may consider necessary 
j for the public services until the expirj' of a ])eriod of throe months 
j from the date on which the new House of Rejjresontatives is 
summoned to meet. 

t : Subsections (1) and (2) are ba.sed on subsections (2) and (3) 

of section 58 of the Ministers’ draft save that the duty of counter- 
signing warrants, which the Mini.stors placed upon the Auditor- 
! General, has been removed. Subsection (3) is based upon section 
: - 60 of the Ministers’ draft. 

I The pnrjjose of the section is to make certain tliat no public 
moneyL' are £)aiil out except (a) on the authority of an Act of 
Parliament for the financial year in question, or (b) on the authority 
of a resolution of the House of Reje'esentatives (e.g. in the case 
' of a sup]ilementary o.stimate) for tlie year in question, or (c) where 
the sum is charged on the Consolidated Fund by this Constitution 
I or by Act of Parliament, or (d) in accordance with the Governor- 
Gcneral’.s .special power in subsection (3). 

n is somewhat incongruous to poi'mit the House of Repre.Honta- 
tivos to authorize expenditure by mere resolution, and tlie Minis- 
tf- ters’ draft diil not .so provide. Its justification, no doubt, is that a 
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supplementary estimate is sometimes needed for urgent expendi- 
ture. In fact, lidTvever, the ca.se is covered by the creation of tiie ’ 
Contingencies Fund by section 68. Moreover, the House of Repre- 
sentatives can secure the passing of the necessary legislation within' 
one mouth under section 38. Possibly the provision was inserted 
because the State Council has become accustomed to this slipshod 
method. In the United Kingdom, annual expenditure must be 
authorized either by the Appropriation Act or by Consolidated 
Fund Acts, into which supplementary estimates are consolidated, 
However, no harm will be done pi'ovided that the Ceyloir Pailia- 
ment reverts to the British tradition that supplementary estimates 
are exceptional and, in principle, objectionable, because they 
interfere with the making of a Budget Avhioh will balance at the 
end of the financial year as well as at the beginniirg. 

68. — (1) Notwithstanding any of the provi.sions of .section 66 | 

of this Order, Parliament may bj^ law create a Contingencies j 
Fund for the purpose of providing for urgent and unfoi'eseen j 
expenditure. | 

(2) The Minister of Finance, if satisfied i 

(а) that there is need for any such expenditure, and I 

(б) that no provision for such expenditure exists, j 

may, with the consent of the Prime Minister, authorise provision ■ 
to be made therefor by an advance from the Contingencicjs Fund, i 

(3) As soon as possible after every such advance, a Supplemen- : 

tary Estimate shall he presented to Parliament for the ]nirpose ! 
of replacing the amount so advanced. i 

This section is new, but is based on the practice of the United j 
Kingdom. i 

As the section indicates, the purpose of the Contingencies Fund { 
is to enable the Treasury to meet urgent and \inforpseon expeudi- ; 
turo. The process under the Dononglimore Con.stitution wm,s to 
seonre a special warrant from the Governor under tlie aulliority of 
tJie Board of Ministers. 3’his section provides a better method 
which does not offend against constitutional principles. The I 
money is provided by law in the first place, and has to be replaced 
in the Fund by supplementary estimate. i 

69. No Bill or motion, authorising the disposal of, ur tlu' im- 
position of charges upon, the Consolidated Fund or other fund.-, of 
the Island, or the imposition of any tax or the repeal augmeuta- - 
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tion or rednction of any tax for the time being in force shall be 
introduced in the House of Representatives except by a Minister, 
nor unless such Bill or motion has been approved either by the 
IJabinet or in such manner as the Cabinet may authorise. 

This section reproduces section 59(1) of the Ministers’ draft 
almost verbatim. This is another case where the Con.stitTition 
enacts a British convention, for the- aiJiiropriate provision is in 
Standing Orders of the House of Commons, but the approval 
is given on behalf of the Crown. Here it is sjiecifically provided that 
j the approval shall be on behalf of the Cabinet. 

I 70. — (1) There shall be an Auditor-General who shall be ap- The 

i pointed by the Governor-General and who shall hold office during Auditor- 
good behaviour. 

(2) The salary of the Auditor-General .shall be determined by 
[ Pa liament, shall be charged on the Consolidated Fund and shall 
! not be diminished during hi.s term of office. 

(3) The office of Auditor-General shall become vacant — 

(a) by his der.tli; or 

; (h) by his attaining the age of iifty-five years or such higher 

age a.s tlie Governor-General may determine; or 

(c) by his resignation in writing addressed to the Governor- 

General ; or 

(d) by hi ' removal by the Governor- General on account of 

ill-health or phy.sical or mental infirmity in the like 
circumstances and subject to the same condition.s as 
a public officer in receipt of similar pensionable 
' emolument.s; or 

(e) by iii.s removal by the Governor- General upon an address 

from the Senate and the Hon.se of Representatives 
; praying for his removal. 

Subsection (1) reproduces section 56(1) of the Ministers’ draft. 

Subsection (2) reproduces the substance of section 56(2) of the 
Ministers’ draft. 

Subsection (3) reproduces section .56(3) of the Ministers’ draft, 
except that the latter provided for the power in sub-paragraph (6) 
to bo exercised on the recommendation of the Public Service 
Commission. Also, s, reference to the Senate is inelndod in sub- 
paragraph (e). 

71. — (1) The accounts' of all departments of Government, in- .‘Vudit of 
^luding tlie offices of the Cabinet, the Clerk to the Senate, the Clerk Accounts 
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to tlio House of Bej)resentatives, the Judicial Service Commissiou 
aird the Public Service Commission shall bo audited by the Auditor, 
General who, with his deputies, shall at all times be entitled to 
have access to all books, records, or returns relating to such 
accounts. 

(2) The Auditor-General shall report annually to tlie House of 
Representatives on the exercise of his functions under thi.s Order. 

This section reproduces section bl of the Ministers’ draft with 
some drafting amendments. It may ho noted that the function ! 
given in subsection (2) is very ditferent from that giv'cu by Article 
85 of the Order in Council of 1931. The Audit Report ‘is expe<,cted 
to comment on the account.s and not on the policy wliioh the 
Government may be following for the time being. The Auditor- 
General may deal with accounting procedure and raaj^ report 1 
whether the Constitution, the legislation relating to finance for j 
the time being in operation, and Financial Regulations, liave 
been duly observed. It is not his business to decide whether the 
country is receiving value for its money. 

PART IX 

TbANSITIONAL PEOVISIONS, RErEALS AND Savinos 

72. The Governor shall, before the first election of Senators in 
accordance with the provisions of section 9 of this Order, make 
regulations pre.seribing the method of voting and of transferring ! 
and counting votes in airy election of Senators; and such regula- i 
tions shall have effect as if enacted in this Order until Parliaraent 
ahall otherwise provide. 

This provision is new, l>eing consequential upon the estahlish- 
roent of a Senate. It was at one time intended to include the 
regulations in a Schedule, but it Was tliought de.sii'able to leave 
them to be governed by legislation. Since tlie legi.slat.ioji was 
required before the Parliament was in e-Ki.-^teucr,, however, the 
first rules were made by the Governor. 


Term of ^3. For the purpose of securing that ono-third of the Senator? 

office of first .shall retire every second year, at the fu'.st meeting of the Senate 

Sonakws under this Order, the Senate shall by lot divide the Seuator.s into 

three classes, each class consisting of five elected Senator.s aiul 
five appointed Senators; and the term of office of the S('nators 
of the first class shall terminate at the expiry of a jieriod of two- > 
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[ j'eara. the term of office of the Senators of the second class shall 
terminate at the ex])iry of a period of four yeara,^and the term of 
i office of tlie Senators of the third class shall terminate at the 
•expiry of a period of six years, from the date of election or appoint- 
f hient. 0 .S the case may be. For the purposes of this section, ap- 
I pointed Senators shall be deemed to have been appointed on the 
I day on which elected Henators are elected. 

This .section is based npou paragraph 3]0(x) of the Sonlbury 
1 Report, but has been modified because of the decision in tho 
f White Pajier, reque.sted by Mr Senanayake, that the term of 
1 office of a Senator be 6 years and not 9. 

I The .system of drawing lota may produce .some odd results, for 
I tlu! first Senate may be very different from sub.sequent Senate.^ 

” owing to the fact that the quota for election at the fir-st election 
Avas about 7, while at subsequent elections it will he about 17. 
Accordingly, Senators elected at the first election may find 
re-election difficult. 

74. Notwithstanding anything in section 11 of this Order, tho 
first House of Representatives sliall consi.st of one lumdred anrl one 
Members, ninety-five of -wlrom .shall he elected in accordance Bapveaent- 
Avith the law in force relating to the election of Members of Par- ativea 
liament, and six of whom shall be apjrointed by the Governor- 
General. 

What tho Sonlbury Commission intended on this point was not 
at all clear. In the explanatory memorandum published AA'ith the 
Ministers’ draft, the distribution of seats AA'as Avorkod out on the 
basis of the census of 1931, though the draft itself jArovided for 
the last census for the time being to he taken, and in, 1946 this 
Avoiild have been the census of 1946. Public disciis.sion centred, 
hoAvever, on the example, and it Ava.s assumed as the basis by those 
who gave evideiroe on the subject before the Sonlbury Commission. 
Accordingly, though the Sonlbury Commission approved of the 
Ministers’ draft in principle, it AA^as thought desirable to ignore 
the census of 1946 and to distribute seats according to the census 
of 1931 . Ifiiis Avas done by the preseixt section and by section 76, 

The. representation Avill therefore change under section 41 oidy 
at the next census after that of 1946. 

The law in force relating to the election of Members of 
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Parliament is ii 
Coiuici], 1946. 


75. Until Parliament otherwise jjrovides, tlie reTunneration, 
and allowances jsayable to Members of the first House of Re]jre- 
sentatives, including the Speaker, the Dejnity Speaker and the 
Dej;iut3' Chairman of Gommitteas, shall be tlio saine as the retUTi- 
neration and allowances paid to the Members of the State 
Council and the aforesaid officers thereof. 


This section is no'.v. It was assumed in the Mini.sters’ draft that 
no remuneration or allowances would be paid until the necessary 
legislation had been pas.sod by Parliament. 

76. {Bevoked) 

This section was revoked by the Independence Or<ler because 
the Delimitation Commission had completed its woi'k and the 
section was thus obsolete. It is nevertheless convenient to set 
out the section in order to show the composition of the first House 
of Representatives. 

76. — (1) As soon as ma.y be after this Part of this Order comes 
into operation, the Governor shall establish a Delimitation 
Commission. The Governor .shall fi.v a jjeriod witiuhr which 
the decisions of the Commission shall be reported to him: 

Provided that the Governor may, at the request of the Chair- 
man of the Commi.ssion, extend such period as he ma^^ think lit. 

(2) Notwithstanding anything in subsection (2) of .Section 4J 
of this Order, the number of electoral districts into which 
eacli Province of the Island shall he divided br' the iii'st 
Delimitation Commission shall be as follows; — 

We-stem Province 
Central Province 
Southern Province 
Northern Province 
Kastern Province 
North-Western Frovinco 
North-Central Province 
Province of Uva 
Province of Sabaragamuwa 

(3) Notwithstanding anything in subsection (2) of this sec- 
tion, the first Delimitation Commission shiill have pov^'e!' to 
create in, any Province one or more electoral districts returning 
two or more Members: 

Provided that in anj' such case the numlier of electoral 
districte for that Province specified in subsection (2) of thi.s .sec. 
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t lfta siiall be reduced so that the total number of Members to be 
returned for that Province shall not exceed the total inimber 
of electoral districts so sjiecified. 

(4) Save as provided by this section, the provisions of Part 
IV of this Order shall apply to the first Delimitation 
Commission. ■ 

77. As soon as maj'' ho after the publication of the first Procla- First regi.ster 
mation under section 43 of this Order, a register of electors shall bo elector.-, 
prepared for each electoral district in accordance with the law then 
in force relating to the election of Members of Parliament. 

This is new in this form, since the intention of the Ministers’ 
draft was to have the franchise and the law of elections in a 
separate Order in Council. This scheme was slightly modified. First, 
registers of electors were compiled under the Order in Council 
of 1931, in accordance M'ith the Cejdon (Electoral Registers) 

(iSpecial Provisions) Order in Council, 1946. Secondly, the Delimi- 
tation Commission issued its report, which was published by 
Proclamation under section 43. Thirdly, a new elections Order in 
Council was issued. Finally the registers compiled as above 
were modified to suit the new constituencies. 

78 . [Revoked) 

79 . (Revoked) 

80. (Revoked) 

81. The first Standing Orders of the Senate and of the House 
of Represeutfitives shall be made by the Governor. Any Standing 
Order made by the Governor may be amended or revoked by the 
Chamber for A^hich that Order is made. 

The Ministers’ draft applied the Standing Orders of the State 
Council, sitting in legislative session. It was subsequently decided, 
hoAvever, that they \rouId need substantial modification before 
they were capable of application to the House of Representatives 
and the Senate. Accordingly, this section was noAv. 


Fii',sf, Standing 
Ordoi'a of the 

Hotiso of 
Eepresent- 


&2^—[l) (Revoked) 


216 THE CONSTITUTION 01- 

(‘>) The person liolding tlie office of clerk of the State Cionncil 
1111(1 the poisons on the staff of the State Oouiuhl on llii' dale iimne- 
diately preeediiui'the dale on which I’ai't 111 of ! his Oidi'r conic, 
into operation shall, on that date, he transli-rred to the ,,<-rvu-c , 
of the House of Repre.sentatives and shall he deinned to liari' Ijcen 
fiiipoiidi'd re.siiectively as Clerk to the llmise of llepie-eutaiivei 
and as laemhers of li'is stalV under i-i'ction 2S of tlii- Order. 1’lie 
persons referred to in this snhseotion shall, until Parliament other- 
wise provides, hold their appointments on as niairly a.s may lie 
the same terms and conditions^ as those on which lln-y were 
employed under the {State Council. 

Section 32(3) of the Ministers’ draft provided for the airpoint- 
ment of the Clerk to tlie State Council as the first Clerk to the now 
egislatuve. The principlo is carried out by subsection (2) of tliis 
section. 
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83 . (Beuoked) 

84 . — ( 1 ) (Bemhid) 

(2) (Bnvoked) 

(3) If any person cea.sing to hold office nnder the jiroyisioiu' of 
this, section, having held such office on the ninth da^’' o.t Octolief, 
1945, is not transferred to any public service outside tlie Island 
and is granted a pension or gratuity in respect of serviee under 
the Government of the Island, Ids ease shall he ti’ealed in the - 
computation of such, pension oi gratuity as italic had e,l(,H;ted to 
retire under the provisions of sulrseetion (2) of section (.13 on tlui 
day upon wldeh he ceased to hold office under the provisions of 
this section. 

85 . (Bevoked) 

86. (Bevoked) 

87 . iBevoked) 

88 . [Bevoked) 

89 . Subject to the provisions of any Proclamation mndi' under 
section 88 of this Order — 

(a) every reference in any written law in force on the date of 
biio first meeting of the .House of Rejire.sentiitives under 
Order to the Legislative (.'ouncil or to the iStato 
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Council shall, on and ai'ter that date and until Parlia- 
ment otherwise pi'ovides, be read and construed as a 
reference to the House of Representatives; 

(b) every reference in any written law aforesaid to an Officer 
of Htate. a Minister or a,n Executive Committee shall, 
on and afi er the date of the first meeting of the Hou.se 
of Hepresentativms under thi,s Order and until Parlia- 
ineiit otlnn'wise provides, be read and construed as a 
reference i.o the Minister or other authority to whom 
tlie [)articnlar |)owor, authority or function is a.s.sigJied 
undei; tliis (.)r<iei‘. 

30. Nothing contained in sections 88 and 89 of this Order j,, 

sl'uUl afl'eot the jjassing by Parliament of any lan^ relating to the leaSnmi 
vesting or tlio exercise o j any of the powers, authorities or functions a'ia s' 

to which those sections refer. . tiiis Order 

91. The exi.sting Order.s in Council shall be revmked on the Revocation 
date on which Pa it III of this Order comes into operation: 

Provided that the ]-)recoding pr(.>vi.sions of this section shall 
not ].)}:ejiidice or atfoct — • 

(ft) anything lawfully done under any of the Orders afore- 
«aid or the eontinnauee of any legal proceeding begun 
before the date afore.said; 

{1) 1lie eoutiaued o])eration of any law in force in the Island 
immediately before the date aforesaid. 

92. (Revolced) 

FIRST SCHEDULE 

Tlie Ceylon (State Council ) Order in Council, 19,‘U, 

The Ceylon (State rouncil ) Amontlincnt Drflcr in Council, 1934. 

Tho Oyloii (State t'ovmcil j .Amondiucnt Order in Council, 1935. 

Tlio Ceylon (State' Council ) Amcndinont Order in Council, 1937. 

The Ceylon (State Cniuicil lAinpinlnu'iil. Oriler in Council, 1939. , 

Tho Ceylon (State Council) Aniraulinont Onion- in Council, 1943. 

SECOND SCHEDULE 

Cti.vlon Govou'iunent .5 per comt. Inscribed Stock (1960-70). 

Ceylon Oovenuneiit per cent. In.sou-ibcd Stock (196f)). 

Ceylon ilovovnmcmt 3.) pt'r eent. ln.scril:)ed Stojodc ( 1954-.79). 

Ceylon Coverninent 3i ],ier cent. Inscrilied Stock (1959). 

Ceylon <:k)o-erninenf, 3 pou- cent. Insou-ihed Stock (19.59-64). 
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THE CEYLON (CONSTITUTION) (AMENDMENT No. 3) 
OR DEE IN COUNCIL, 1947 
At the Court at Buckingham Palace, the 26th day of 
, November, 1 947 
Presejit: 

The King’s BIost Excellent BI \,jEsrv i Cuhvcil. 

WHEREAS by the Ceylon (Con.stitution) Onhn; in Council, 
1946, (hereinafter called ‘the Principal Order’) [no vision was 
made (amongst other things) for the establishing ot a Parliament 
in and for the Island of Ceylon: 

AND WHEREAS the definition ‘Public Officer’ in subsection 
(1) of section 3 of the Principal Order was amended liy the Ceylon 
(Constitution) (Amendment No. 2) Order in Council, 1947, (here- 
inafter called ‘the Amending Order’); 

AND WHEREAS by the Amending Order power was reserved 
for His Majesty, His Heirs and Successors to revoke, add to or 
amend the Amending Order or any part thereof, as to Him or 
Them should seem fit: 

AND WHEREAS it is expedient for the purpose of removing 
doubts, to make provision as to the tiipe at which the amend- 
ment made in the Principal Order is to be construed as having 
taken effect: 

NOW. THEREFORE, it is hereby ordered by His Majest)’, 
by and with the advice of His Priv.y Council as follows: — ^ 

1. — (1) This Order may be cited as the Ceylon (Constitution) 
(Amendment No. 3) Order in Council, 1947, and shall 
be construed as one with the Principal Order. 

(2) This Order shall come into operation forthwith and shall 
be imblished in the Government Gazette. 

*2. For the removal of doubts, it is hereby declared that the 
amendment made in the Principal Oi’der by section 2 
of the Amending Order shall bo construed as having 
taken effect as from the fifth day of July, 1947 (being 
tlie date on which. Part TIT of the Princi})al Oiiler came 
into operation); and any election jietition or other legal 
proceedings pending at the date of this Order wliieh 
may be affected by the provisions of this Order shall be 
determined accordingly subject to such orders as to 
costs as to the court or judge may seem just. 

3. (Revoked) 


* The amendment referred to in Section 2 of the Order is the addition 
ofall the. words after ‘Parliarnanlry Secretary’ m 2 mragra'ph(d)of the 
definition of 'public officer’ in Section 3(1)0/ th e principal Order. 
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This Order had to be made because it was feared that the olec- 
iions to the House of Reiiresentatives of persons who had been 
Ministers under the Dououghniore Constitution would be chal- 
Jenged, 


THE LETTERS PATENT, 1947 


I? TEE GEYLON {OFFICE OF QOVERNOR-GENERAL) 

|;r LETTERS PATENT, 1917 

" LETTERS PATENT passed under tlie Great Seal of the Realm 

constituting the Office of Governor- General and Commander- 
■ . in-Chicf of the Island of Oeylon and its Dejjendenoies. 

i (Dated 19th December, 1947) 

it GEORGE THE SIXTH, by the Grace of God of Great Rritain, 

Ireland, and the British Dominioirs beyond the Seas King, 
lii Defender of the Faith. To all to whom these Presents sliall 

lli come. Greeting! 

|:l WHEREAS by the Ceylon Letters Patent, 1947, we did oon- 

fii stitute the Office of Governor and Commander-in-Chief in and 

IS over Our Island of Ceylon and its Dependencies; 

' AND WHEREAS We are minded to malce fresh provisions as 

It; is hereinafter provided: 

y NOM^ KNOW YE THAT We do by these Presents declare 

|ii Our will and pleasure as follows: — 

I Ij Interpretation — (1) In these Letters Patent, unless the context otherwise 

requires: — 

‘the Governor-General’ means the Govenror-General and 
Commander-in-Chief of the Island, and includes the Office]' 
for the time being Administeriirg the Government of th.e Island 
and, to the extent to which a Dejjuty for the (.4overnor-General 
is authorised to act, that Deputy; 

‘the Public Seal’ means the Public Seal of the Island. 

(2) In the interpretation of tliese Lettci’s Patent, the provisions 
of the Interpretation Ordinance of Ceylon shall, suliject to the 
express provisions of these Letters Patent, and notwithstanding 
any provision to the contrary in that Ordinance apply as they 
apply for the interpretation of an Ordinance in force in the Island. 

2. These Letters Patent may be cited as the Ceylon (Office 
of Governor-General) Letters Patent. 1947. aird sluill come 
into operation on the day appointed by Cs by Order in Our 
Privy Council as the appointed day for the ])uri)oses of the Ceylon 
Independence Act, 1947. 

Revocation of 3. The Ceylon Ijetters Patent, 1947, are hereby revoked but 
■fisting Letters -without prejudice to any appointment lawfully made, or to any 
“h other thing lawfully dmie, thereunder. 
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4 . TJiere shall be a Governor- General and Commander-in- 

Chief in and over Our island of Ceylon and itn Dependencies and Comiiiiuia«-in- 
apiiointments to the said Office shall be by Commission under 
Our Sian Manual and Signet. ^ 

5. We do hereby authorise, empower and command the Govemor- 
Governo -General to do all things belonging to his Office in ac- j^uthorit*' 
cordanee with these Lcdler.s Patent, such Commission as afore- ‘ 
said, such liwtriictious as may from time to time be given to liim 

by Us under Oui' Sign Manual and Signet, The Ceylon (Consti- 
tution and Indeiieiidenee) Ordens in Council, 1946 and 1947, and 
siieh ot her laws as inay from time to time be in force in the Island. 

6. Every per.son appointed to fill tho office of Governor-General Puhlioation el 
shall, with all due solemnity, before entering on any of the Governor- 
duties of his Office, cause tlie Commission appointing Iiim to 

he Governor-(Teneral to be read and published in the presence f^Uing of (gif 
of tlie Cliief Jur-tice or, in his absence, .some other Judge of Our 
Supreme Court of Ceylon and of such Members of the Cabinet 
of the Island as can conveniently attend; which being done, 
ho .shall then and there take Irefore them the Oath of Allegi- 
ance and tlie Official Oath in the forms set out in the Pro- 
missory Oaths Ordinauc(>, which Oaths the said Cliief Justice 
or Jmlce is licreby ref|uired to administer. 

7 . — (1) Whenever the Ofiice of Governor- General is vacant, Siioces.sion to 
or the Govcmor-Oenm-al is absent from the Island, or is from Government 
any cau>e jn'eveuted from, or incapable of, acting in the duties 

of Ids Office, then such other ])erson as We may appoint under 
Our Sign Manual and Signet, or if there is no such person in the 
Island and capable of discluirging the duties of the administration, 
then the ])ei'sou for the time being lawfully performing the 
functions of Chief Justice shall, during Our ijleasure, administer 
the Cvoverumont of Die Island. 

(2) Before assuming tlie administration of tho Governmout 
of the Island any such jier.son shall, in the form and manner pres- 
’ cribed in Article 6 of these Letters Patent, take the Oath of 
Allegiance and th(' Offieia.! Oath (as Governor-General); which 
being done. W'e do hereby authorise, empower and commaml 
such person, subject, if he is appointed as aforesaid under Our 
Sivn ihnui.-il and Sicnet, to the terms of his appointment, during 
Our jileasuri', to do all things that belong to the Office of Governor- 
General as ju’ovided in these Iictters Patent. 

(6) Any such [lerson as aforesaid shall not continue to admini.ster 
ihe Government after the Governor-General or some other person 
haviin: a prior right to administer the same has notified that he 
has a.ssnmod or ro.sumed or is about to assume or re.sume tho 
administration. 

(4) Tho (.h ) VC nior- General or any other person as aforesaid 
shall not be regarded as absent from tho Island or prevented 
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from or incapable of acting in the duti^'S of his Office for the 
purposes of this Article during his passage to or from any I)e- 
jiendency of the Island oi when there is a subsisting ap])ointment 
of a Dejinty under the next succeeding Article of tho.se Letters ,/ 
Patent. 

Appointment of 8. — (1) Whenever the Governor- General luis occasion to he 

absent from the seat of Government but not from tlm Island, 
or to be absent from the Island for a period which, he has reason 
to believe will be of short, duration, or vdienever by reason of 
illne.ss which he has reason to believe will Ix' of short duration 
he considers it desirable so to do, he may, by liislruraent under 
the Public Seal, appoint any i)ersnn in the Island to be his Deputy 
during such absence or illness, and in that capacity to exercise 
and perform for and on behalf of the Governor-General during 
such absence or illness all such powers and functions vested in 
the Governor- General by these Letters Patent or otlierwise as 
shall be specified by such Instrument. ' 

(2) By the appointment of a Deputy a.s aforesaid tiie poiver 
and authority of the Governor- General shall not be abridged, 
altered, or in any way affected otherwi.se than as We may at 
any time hereafter think jiroper to direct; and every .such Deputy 
shall conform to and observe all .such instructions as the 
Governor- Genei’al shall from time to time address to him for his 
guidance. 

(3) Any appointment under this Article may at any time be 

revoked by tJs or by the Governor-General, and, in case of absence 
as aforesaid, .shall cease and determine upon the return of tins 
Governor- General to the seat of Government or to the Island , 
as the case may be. > 

9 . Subject to the provisions of the Ceylon (Constitution and 
Independence) Orders in Council, 1940 and 1947. and of any 
other law for the time being in force, the Governor-General may 
con.stitute and appoint in Our name and on Our behalf all .sucln 
Judges, Commissioner.s, Ju.stice.s of the Peace and other officers 
as may lawfully be constituted or appointed by Us, and, .sub- 
ject as aforesaid, may, for cause shown to his satisfaction, dis- 
miss or suspend from the exercise of his office any person in 
Our service in the Island, or take other disciplinary action as 
respects an}^ such person. 

10 . When any offence has been committed for which the 
offender may be tried in the. Island, the Governor-Gcmeral may, 
as ho sliall see fit, in Onr name and on Our behalf, grant a pardon 
to any acconiplieo in such offence who .shall give such information 
as shall lead to the e.onviction of the principal offender, or of any 
one of such principal offenders if more than one. and further may 
grant to any offender convicted of any such offence in any Court 
within the Island, a pardon, either free or subject to lawful 
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conditions, or any resiJite, either indefinite or for such period as 
the Goverixor-General may think fit, of the execution of any 
sentence passed on such offender, and nia3' remit the whole ar 
any' part of such sentence or of anj' penalties or forfeitures other- 
wise duo to Us. 


1 1 . Subject to any law for the time being in force, the Governor 
General may, in our Name and on Our behalf, make and execute, 
under the .Public Seal, grants and dispo.sition.s of any lands or 
other immovable properlj"- within the Island which may be law- 
fully granted or disposed of hy Vs. 

12. The Governor-General shall keep and use the Public Seal 
for sealing all things whatsoever that .shall pas.s the said Seal. 

13. We do hereby' require and command all Our Officers, 
Civil and .Militar\% and all other the inhabitants of the Islami 
to be obedient, aiding and assisting unto the Governor- General. 

14. We do hereby r'^serve to Our.selves, Oar Heirs and Sue- ! 

COTSors full power and authority to revoke, add to, or amend! 
these Letters Patent a.s to U.s or Them shall seem lit ' 

In witness whereof We have caused these Our Letters to be. 
made .Patent. Witness Ourself at Westminster this nineteenth' 
day of December, 1947, in the twelfth jx'ar of Our Reign. 

B3’ Warrant tinder The King’s Sign Manual I 
■ Napier. 
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Chapter IV 


THE ROYAL INSTRUCTIONS, 1947 

INSTRUCTIONS passed under the Royal Sign Manual mid 
Signet to the Governor-General and Comrnancler-in-Chief of 
the Island of Ceylon and its BopondeiU'ie.s 

« GEORGE H, 

(Dated 19th December, 1947) 

Instructions to Onr Govorn,or-Geur'r<il and Cominander-iu- 
Chief in and over Onr Island of Ceylon aiul its Dejiendencies or 
other Officer for the time being Administering the Government 
of Our said Island and its Dependenoies. 

WHEREAS by the Ceylon Letters Ihitent. 1947, We did 
constitute the Office of Governor and Gommandor-in-Ghief in 
and over Our Island of Ceylon and its De]Jendoncies ; 

AND WHEREAS We did issue to the Governor certain In- 
structions under Our Sign Manual and Signet dated the twenty- 
fifth day of August, 1947, (hereinafter called ‘the existing Instruc- 
tions’): 

AND WHEREAS by the Ceylon (Office of Governor-General) 
Letters Patent, 1947, (hereinafter called ‘the Letters Patent’) 
We have revoked the Ceylon Letters Patent, 1947, and liave 
ordered and declared tliat there shall be a Govei'iior-Geueral 
and Commander- in-Cbief in and over the Island: 

AND WHEREAS Wo are, minded to issue fresh Instructions 
tmder Our Sign Manual and Signet for the guidance of the 
Governor-General or any other Officer Administering the Govorn- 
luent of the Island: 

Bovocatioii NOW, THEREFORE, 'as from the dai- appointed by Us by 

of the existing Order in Our Privy Council as the ajjpointed day for the jiuv- 
mstiuctioiis ])osos of tho Ceylon Iiulejiendence Act, 1947. We do hereby jT^voke 
the existing Instructions, but without prejudice to any a])pnint- 
ment lawfully made, or anj^ other thing lawfully done, thcteunder, 
and instead thereof We do hereby direct and enjoin and declni'c 
Onr will and pleasure as follows; — 

GovornoT- 1 . The Governor-General may, whenever he thinks fit, re(|uiie 

GouOTal to airy iiersoii in the public service of the Island to take llie Oatli 
Allegiance together witli such other oath or oath-, as mar 
from time to time be iirescribed by any law in force in the Island, 
in the form prescribed by any such law. Tlie Governoi-ttenerai 
is to administer such oaths or cause them to be aflministi'ied by 
»■ any other person . 
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2. ( 1 ) Whenever there is a subsisting appointment of a De- 

jiiiiv to ihe (Jovc'i'dor-Geimral under the Letters Patent, these 
In-ibructions, so far as they apidy to any matter or thing to be 
floue. or any po^vois or functions to be exercised or jiei'forined, 
h\' sncli JJejmty, sliall l)e deemed to be addressed to, and shall 
lie observed such Deputy. 

(2) Any siich l)e|mty .ma 3 ^ if be thinks lit, apjily to Us for in- 
Btractions iir arnr mattera; but he shall fortliAvith transmit to 
till' (hiv.'MK)i -(h-iieiid ii, eoji^v of overj^ despatch or other eora- 
nniiucation so addressed to ils. 


Insti'ucfcious (o 
bo observed by 
Deputy 


'L Wo do Imi-oliy diiocl and etijoin that the Goveruor-Cenera.l Pardon 
j'l the exoi-ci'O of the povers conferred upon him by Article lO 
of tlie Lelleis i-atmit sliall not orant a pardon, respite or re- 
mis'-ion to aux' oKondm' wii bout iirst receiving, in eveiy case, 
the iidvice of one of Ids JMinistors, Where aty offemler shall 
li.i.re liecu condemned to suffer death ly the sentence of any 
f'nin't, the Governor-General sludl cause a rei^ort to be made to 
liim by the Judge who tried th(^ case; and he shall forward such 
report to the Attoiiuy-Genej'al with instructions that after the 
Art oruer'- General has advised thereon, the report shall be sent, 
logidher with the Attorney-General’s advice, to the Minister ' 
whoso fimotion it is to advise the Governor-General on the exerci.se 
of the said powers. 

4. Excej)! fr,r the ])ni'i)o,-.e of visiting for a short period any Govm'noi'- 
.Depondency of tlie Island, the Governor-Geiieral shall not quit absent t "*iself' 
the Island without having first obtained leave from Us for so wiSut^BaTO 
doing. , 


5, In these Instjuietioiis, unless the context otherwise Intorpretation 
requires; — 


•the Island' means the Island of Cejdon and the Dependen- 
cies thereof; 

'the Governor-Geiiei'ar means the Governor- General and 
Commauder-in-Gldef of the Island of Cordon and 
iiiolufles ilie OHicor for the time being Administering 
tue Government, and, to the extent to wliieh a Dejjuty 
for the Governor-General is authorised to act, that 
Deput^^ 

Given at Our Goui’t at St James's this Nineteenth da.v of 
December. 11)47, in the Tuelftli year of Our Reign. 


■I 


Chapter V 
THE AGREEMENTS 

DEFENCE AGREEMENT BETWEEN EIISMAJESTY'S 

GOVERNMENT IN THE UNITED KINGDOM AND 
THE GOVERNMENT OF CEYLON 

United Kin(U)om- Cevlon 

Dfifenee Agrccnicnf 

WJIE'REAS Ceylon liaa reaolu'd the staao iu CoustiliiUou.il 
(levelopinent at ivlrich sho is ready to assuiiic blie status of a fully 
responsible nieinher of the British Conimoawalth of Nations, iji no 
way subordinate' iu any aspect of domestic or extewial affairs, freely 
a.ssooia(ed aiul united hy common a(lep:ianc'e to the Crown; 

AND WHEREAS it is in the mutual iutc-resl of Ceylon and tlio 
United Kingdom of Great Britain and Nortliern Ireland that the 
necoii.sary measures should he taken for the eifeotnal protection 
and defence of the territories of both and that tlie necessai y facili- 
tie.s slioidd he afforded for thi.s purpose; 

THERliEORE the Goverumont of the United Kingdom and 
the Govorument of Ceylon have agroed as follows 

Tlie ])rinciples of this Agreement wore negotiated iu July 11)47 
after the Government of the United Kingdom had agreed to confer 
.Dominion Status, though the draft was not available until the 
new Ceylon Cabinet was in office in October 11147, when it wa.s 
approved. 

The fir,st paragraph of the preamble contains a slight modifica- 
tion of tlie plirase ‘fully responsible .status’ wliich liad been a])- 
jiroved by the United Kin.gdom Cabinet; but it goes on to sum- 
marize the Balfour Declaration of 1926 in, wbioh Dominion Htatns 
had bet'll defined.. That is, it does its best to say that tlie status 
is Dominion Status ivithout actually using those ivords. 

The ApTeemeHt belongs to the class of instruments known as 
Ag.reements between Governments. Tliey are distingni.sluxl from 
treatio.s hy the fact that the latter are in Ihe names of Ifea.d.s of 
States, yince the King is the .Head of each of flu- i.atieu.s ol' tin' 
Commonwealth it is not enstomary to liave tre.at ies williiu tlio 


rVjin]nouw(ni.ltli. oxoovpt imteinational conventions to wiiicJi other 
'oniil I'ioK aii e jnirties. There is, however, nothing constitutionally 
ohjoctioTurhle in a treaty between 'the King on behalf of the 
ITnitetl Kingdom’ aiifl ‘tlie King on behalf of Ceylon,'. 

'fhe Aiii'eemeut is tor on inflehnito period, so that .steps may 
1)0 taken at any time for its modification hy agreement. 

1. 'fhe (lovornment of the United Kingdom and the Covern- 
liii'ut of Ceylon will give to each other such military assisla.iu'e 
ior the security of their territoJ'ies, for rlet'enee against external 
oggre-.snui and for the jn'oteetion of e,s.senlia] oon)ninnicatii>ns as 
!t may be in their mntnal intei’oat to proviih.n 'J’he Government 
of the United Kingdom may base such uo,val and air forei's and 
niiuntaiii such land forces in Ceylon a.s may be reepnred for these 
purposes, and as may be nmtually agreed. 

‘Military assistance’ clearly includes naval and aii’ assistance, 
since the forces referred to in t.he second sentence and ‘required 
for these purposes’ are of all tliree type.s. 

The lirst f-entence leaves oac^i Goverumeut free to decide whether 
it will nive mditaiy a'=sis1ancc and, if so, what a.ssistaneo it will 

In the second sciitonce the phrase ‘as may be mutually agreed’ 
«eems to involve continuous agreement. 'Ivvo conditioms have to 
be satisfied: 

(i) Tlie forces must be reipiired for the jnirposo.s mentioned in 
the first sentence; ,,and 

(ii) yiicli. forces inu.st be mutually agreed. 

2. The Go\ernmeul of Ceylon will grant to fhe fhm'rnment of 
the United Kingdom all th(> necessary facililies for the object.s 
menlionctl in .Article I as may Ix' mutually agreed. Those faeilitie.s 
will inclmle the us(' of n.ivnl and a.ir liases and ports and militiiiry 
('stablishments and tin' use id' telecommnnicatiou faciliti('s, and 
the light of .service coiirt.s and authorities to exercise such control 
and jurisdiction over mimiliers of the said forces as they e.vercise 
at present. 

I’he naval and air bases, ports, military' establishments and 
telecoinnumication faeilitie.s are to be provided by Ceylon but 
used by the United Kiiiffdoni forces. 



3. H’liP OnvoiMiiiieiit, of tlio IJiiitod l^iiipdom will fiimish tlio 
(4ov'i‘TiniK‘iit of Oivyloii wil.li wucli ndlitiivv H'-si-hiiu'o lri,ii' 

tiiiio to tinio 1)6 required towards the traiaino- ajid i-levolopaiRnt 
of ( ioylonese anaod foreea. 

The two (lovemmeiits will ostalilish such adiiiiaistrafive 
inaRhinei'y as they may ayreo to be desirable for fcho) |)ni'|)ose of 
co-operation in regard to defence matters, and to co-ordinate: 
and dotormine tlie defonco I’ecinirommits of l)otii (loverumeiits. 

5. This Agreement will take etfecn: on tho day wdion the con- 
stitutional measures necessary for conferring on Ceylon fully 
responsible status v.'ithin the British Comim.'invealth. of JN'ations 
she, 11 como into foi'oo. 

Done in duplicate, at Colonibo, tliis elereiilh d.iy of Xoveinber, 
I'Ml. 

Signed on bolialf of the Government of the United Ivingdom 
of Great Britain and iSTorthern Ireland 

HhXHV IvlOUR M 
Signed on behalf of the Govermnent of Ceylon 
!). S, SRXAXAVAKU 

The date was 4 February 194S. 


EXTERNAL AFFAIRS AGREEMENT BETWEEN HIS 

MAJESTY’S GOVERNMENT IN THE UNITED KING-' 
DOM AND THE GOVERNMENT OF CEYLON 

UnTTED KlNCiBOM-’ClOVnOX 

ExOrmtl Affnii'x AgiTemciii 

VVHETtFAS Cejdon has reached the stage in constitutional 
development at which she is ready to assume tlie status of a fully 
re.'iioivdhle member (>f the British Gomraou wealth oi' Xalioiii 
in no way subordinate in any asjieet of domestic or oxlorual .ilhuT', 
freely associated and united by common allegiance to the Gi’own; 

AND WHEREAS the G-ovenimont of the United Kingdom of 
Great Britain and Nortliern Ireland and the Government of Oy- 
lon are desirous of entering into an agreement to provide for 
certain matters relating to external alfair.s; 

THEREEORE tho Government of tlie United Kingdom end 
tlie Government of Ceylon have agreml as follovvs: — 

■J. Ifhe GoArnmniont of GeyloJi declares (lie reiuliru'ss ot Ceylon 
to adopt and follow the resolutions of past Imjierial ( 'nnhu’ences. 

Tire Imperial Conferences have jiassed lew resululious of 
permi 3 ,uent importance. It may indeed be siiidtlmf there is nothing 
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oarlior than ll)2li having anj^ relevance, and much that was 
(Jisru-M'il in i()2:S. J 1)2(1, I!)30 and 1937 is now irrelevant. The 
following quotations seem .still to apjply, though with modifications 
i'e((uirod by changing conditions: 

( onsiUidional Status 

Tlio following may bo quoted from the imperial Confereneo 

oflflafi:' 

'The Coiiimitt-ec are of opinion that nothing would lie gained liy 
‘th mptina to Ir n down .i Oondilinion for the Biilish Hinpiie. l(s 
-.i.tely scMtlei'od jiait.-. have very diHerent characteristics, very 
different histories, and are at very different stagfes of evolution; 
V liilc. co.isidoied as a v'holc, it delie.-i classification and bears 
no real resemblance to any otiicr political o>'ganization which now 
c.x'ist.' or lias evor yet been tried. 

‘There is, however, one important element in it which, from a 
strictly eonstitiitioiial point of view, has now, as regards all 
vital matters, reached its full development — wo refer to the group 
of self-govorniug communif.ies composed of Great Britain and the 
Dominions. Their position and mill u;d relation may be readily 
defined. 'Choy arc aiilonomous Communities •'.sitbin the Hriti.-'li 
Empiri', equal in status, in no way subordinate oiu' to another m 
.any aspect of their clomi'stie. oi- e.vtoinal affairs, though united by 
a common allegia.nce to the- Croivn, and froel.v' associated as mem- 
ber-' of fhe llrilifeh Commonwealth of Nations. 

A foreignw' ondoavouilng to nnder.sf.and f.lie true character 
of the British Euijihn by flic aid of tJiis foiiuula alone would he 
lemjited totliiuklhat it was devised rather to malco mutual 
iiifi'rfcrence imiJosdhln than to make mutual eo-operatiou easy. 

‘Such a crilieisui, however, eomplotely ignores the hi.slorie 
‘■ifuatiou. I'he rapid evolution of the Oversea Dominions during 
i.lift last filly years has invmlved many oonqilicated adjust menf.s of 
old jioliticrd macliiuery to changing conditions. TIk' teudoncy 
towon-ds ccjuality of statu, s W’as liotli light and luevitahle, 
Gi'ographic.il and oilier conditions made this impossible of 
attainment by the ivay of federation. The only alternative was 
by the way of aul onomy; ami along this road it has Iksui steadily 
sruighl. I'lwM’v ‘-elf governing member of the Empire is now the 
nuislei of its destiny In fact, if not always in form, it is subjt'ct 
to no compuliiiou whatever. 

‘But no ac.eoniU. however accurate, of the uegalii'e relations in 
wiiioh Gieat Bi-itain and the .Dominions stand to each other can 
do more than evjin'ss a portion of the truth. Tha British Mmjiire 
as not I'oumlod upon negations. It depends essentially, if not 
fiimallv, on ]msilive ideals. Fri'o institutions are its life-blood. 
Brei‘ CO- Olio rat ion is its instrument. Peace, security and jirogress 
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are among' its objects. Aspects of all tliose great timmcs lia\e lx I'n 
cliscus.sed at the present Conference; o\cell(mt ve.sulis iiave ix'e'i 
thereby obtained. And though ovei'v I)(^nuniou is now. and Jiinst 
always remain, the sole judge of the nature and (‘xtmu of it-, 
co-operation, no common cause will, in our opinion, bo ilioroin- 
iiuperillcd. 

‘Equality of status, so far as Hritain and the Donrinions are 
concerned, is thus the root principle governing onr Inter- Imperial 
Relations. But the prinoijrlo.s of oipiality and similarity, aiqno- 
priato to Hutm, do not univcu'sally extend to ['unetiou. Hero 
we require something more than immutable dogmas. For oxaniplo, 
to deal rvith cpie.stions of diplomacy and qne.stious of defence, wo 
require also flexible machinery— maetduery which can. from time 
to time, be adapted to the changing ciroumstaiices of the world.’ 

Posiiion of the Governor- General 

The Conference of 1920 Kxsolvnd as folkncH.'i 

'In our opinion it is an essential consequence of the equality of 
status existing among the mernbor.s of the Briti.sli Comniouvvcaltli 
of Nations that the Governor- General of a. Dominion is the repre 
sentative of the Grown, holding in all essential respects the same 
position in relation to the administration of public affairs in the 
Dominion as is held by His Majesty the King in Great Britain, and 
that ho is not the re[n'esontative or agent of His Majesty’s Govern- 
nient in Great Britain or of any Department of that Governmoirt. 

‘It seemed to us to follow tliat the practice wherehy^ tlu' 
Governor- General of a Dominion i.s the foi-mal official channel of 
communication between His Majesty’s Government in Great 
Britain and His Governments in the Dominions might be regarded 
as no longer wholly in accordance with the constitutional ])o.sitio 2 i 
of the Governor-General, it was tliought that the recognized 
official channel of communication shoidd be, in future', betwecri 
Government and Government direct. Idio repro.seutative.s of 
Great Britain readily recognized that tlu' existing procedure mighr 
b(5 0 ])eu to criticism and accejited the proposed change in pi inciple 
in relation to any of tire Dominions which de.sireil it. Detail- 
were left for settlement as soon as pos.sihlo after llie Coufeiamee 
had eoinpletod its work, but it wa..s recognized )iy llu' Committee 
ii.s an essential feature of any change uii development in tlie chan- 
nels of communication, that a Goveriior-Govuera-l shordd be suii- 
piied with copies of all documents of imjKn'tauce and iii tenorid 
shonld he kept as fully informed as is His Majesty the King iii 
Groat Britain of Cabinet husines.s and public affair.s.’ 

The Conference of 1030 resolved as follows as to tlie methotl of 
a]jpointment:® 

1 Ibid., p, 16. 

“ Imperial Conference, 1930, Smnntari/ of Proceerlinya (CJrnd. 37 17), ii. 27. 


■ I . 'Plid ]iaft-i(3a iiitorosted in tlio ayjpointmoiit of a Governor- 
(jonoial of a, .f.)omiii,ion aro His Majesty the, whose repre- 

seMtati^"e ho is, and tiie Dominion coneerned. 

‘2. 'flio (lonstitutional ]>ractioe tha.t His Majesty acts on the 
adeice of msponsilile Ministei',s apidio.s also in this instance. 

"riie MinistoT's wlio tender and are ro.spojisible forsnch advice 
are His Ma .Ministers in the Dominion eoncurned. 

‘4. d'lie Minister's fionc(;rnod trmdei' their formal advice after 
informal consultation with His Majesty. 

■ 5 . 'Idle eliaiiDi'l of communication between His AliijesLy and Ihe 
(rorei'iuncut of luiy Dominion is a inatte.r solely eonoerniiyn ili.s 
Ahije.sty iuiii .such Goveriuuont. Hi.s Majc'.sty’.s Government in Ihe 
Hnilod Kiimdoin have expi’o.ssi'd their williueness to continue I 0 
rtcl in. i-elalion to aii\' of .His AIaje,sty'.s (lovornment.s in auj manner 
in ndiiolr that Government may desire. 

‘0. 'file manner in which tlie instrument oontaiirinyi: the Goveriioi- 
General's aiJiiointment .sliovdd j'('flect tlie iniueiples set forth 
above is a matter in regard to which His Majesty is advised by 
His Mlni.sters in the Dominions ooneerruHl.’ 

Treaties 

'L'lie follow'ing rules, laid dovni in 1923, ai'e not ndiolly applicable 
to jrre.sent conditions^ 

‘The Honferenec I'ceommends for the acceptance of the Govern- 
ments of the Empire re])resented that the following procedure 
should be obsei'ved in the negotiation, signature, and ratification, 
of international agreements. 

‘The woi'd “treaty” is used in the sense of an agreement which, 
in accordance witli the normal practice of diyilomacy, would take 
the form of a treaty between heads of States, signed by |)loni. 
j)ot(“ntiarie.s provided with full yjowers issued by the lieads nf 
the States, aiid antljorizing the holders to eonelude a I reaty. 


■t 

. Negotiation 

'{a) It is ile-iralde that no treaty should be negotin led by any 
of the Governments of tile Empire without due (amsideratiiiu of 
ir,> po.s-ildc (“Ih'ef on othm' parts of i he Erniiire, or, if eireum.stanee.s 
so demand, on the himpire as a wliole. 

'(/;) Before iiogoHal ion.s are opened witli tho intouHon of 
CMmcinding a treat.y, .steps should bo taken to emsuro that any 
ol' Hie other Chn ernment.s of the Empire likely to ho interested are 
^ Intperial Crmfercnoc, iSvmmury of Froccciihiijn (Cmd. .15)87), pp. 12-.t3 
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informed, so that, if an_y suoli Ciovemnient considers that 
its interests would be aflbcted it may have an opportvmit;\' of 
expressing its views, or, when its interests are iniiinatcdy involved, 
of ])articipating in the negotiations. 

‘(e) J.n all cases where more than one of the (ioveriuiKmt , of 
the Knipire participates in the uogof.iatloii:,, tlieie '-111011111 be ib,- 
fnllest po.ssihle exchange of views betvvi'cu those Go\ I'nunein 
before and during the negotiations. In the ease of ( realies tieeo- 
tiated at international conforonco.s, where thei'i' is a Hiiti-~h 
Empire Delegation on which, in accordaiieo witli ibi' n.ov, 
ostablkhod practice, the Dorainions and ludin, ni'e seiiarau-ly 
ropre.soitted, such representation should also be nlili/.ed to ailein 
this object. 

‘(d) Stops should bo taken to ensure that tho.'O Govevnunmis of 
the J<hn])ire who-so representatives are not partici|)ating in the 
negotiations should, during their progress, lie kept informed in 
regal'd to any points arising in which tliey may ho iut’erestod. 

'2. Sigiiatir/a 

‘(a) Bilateral treaties imposing oliligations on one jiart of the 
Empii'e only should be signed by a rejireseutativo of tho (Jovein- 
montofthat part of tho Empire in resiiect of wliieh the oblig- 
ations are to be undertaken, and the ]n’eamble and text of the 
trcat.y should be worded as to make its scope clear. 

‘{h) Where a bilateral treaty imposes obligations on more 
than one part of the Empire, tho treaty should be signed by one or 
more jilouipotonti aides on behalf of all the Governments concerned. 

‘(c) As regards treaties negotiated at international conferences, 
tlie existing practice of signature by plenipotentiaries on liohalf 
of all the Governments of the Empire represented at tho fou-' 
ferenco should be continued, and the full powers .sliould be in the 
form employed at Paris and Washington. 

‘3. Batifi nation 

‘The existing practice in conae.'cion with tin* ratitieation of 
treaties should be maintained. 

n 

‘Ajiart from treaties made between heads of yiates it is not 
unusual for agi cements to bo made between Governments. Such 
agreornents, which are imually of a technical or udministiativo 
character, are made in the name of tlie sig-natory Govenuaeuls, 
and signed by representatives of those Governments, who do not 
act under full powers issued by the head.s of tire States; t.liey 
are not ratified by the heads of the States, tiiougli in some 
cases some form of acceptance or confirmation, liy the Govern- 
ments concerned is employed. As regards agreements of ( hi.s 
nature the e.xisting practice should ho csontiuued, Inrt before 
entering -on negotiations the Governments of tiro limiiire slimiid 


friiisifloi' Ti'lu's'LJioi’ tlie in,tcj'osts of any othoi- part of tlio lOnii-iit'O 
masf ho a.Iletii.ed, and, if so, stojis slionld bo taken to ensuro tliat tlio 
( Jovei'i i inent of snnli ])ai't is informed of the proposed negotiations, 
in order t hat il; nia.y have an opportunity of oxyire.ssing its views.' 

d’lie llesoltition was submitted to tbc full Oonfcronee and 
iiiin.uimmisly ft|)|n'ov'e(l. It was thfuight, howitver, tliat it woiiid 
fx! c)f assistanee to ad.d a- slioi't e.\'pbi,nato.ry statonient in eonnexion 
niti. part ! (d), sidling out tlie existing jirocednre iu relii.tiou to 
•,'.e i.ilifiiviiion of treaties. 'I’liis procedure is a.s follows; 

(a) Tiie ratiiica.tion of treiM.iixs iiuitoaiug obligations on one 
jnri of the Einjiiri- is (dfeeted at the instance of the riovevnmeiit 
of tliii-t pitri;. 

(/j) The vatilieation of treaties imposing obligations on mote 
tl.ait one pait of tin* Empire is effected after crmsnltation between 
ilio Goverumonis of tliose jiarts of the Emyiiro coneoi'iicfl. it 
is for each Goverumeut to decide whether I’arliamenlary appr()\ al 
or legislation is rerpiirod before desire for, or coneurienee iu. 
'.'.itificatioii is intimated by that Governnient. 

To tliis tlie Conference of lil2() added tlie following:’^ 

‘Negotiation 

Tt wa.s agreed ill 1!)23 that any of the Governments of tlie 
Empire uonlemplating the negotiation of a trinity should give due 
consideration to it.^ ])ossib]e effect upon otlier Governments and 
sliould take ste]is to inform Governments likely to be interested 
of its intention. 

’This rule .should be understood as applying to any negotiations 
which any Government intends to eoiuluet, so as to leave it to the 
iither Governments to sa.y wlietlior tlioy are likely to be intere.sted. 

‘When a Gmeiinueut ha.-i received information of the intention 
of any otliir Governmeul to eondnel negotiations, it is iueumbeut 
u])on it to iinliente its attitude v/ith reasonable prnmyitif nde. No 
long as tiu' initialing Government receives no adverse eommi'Uts 
ami so long .is its poliey involves no active obligations on tiie 
jiai't of the other Government.'^, it may proceed on tiie assumyition 
.'iiat its jiolicy is geucrally aeeejitable. It mast, however, liefore 
Takiuu- any steps wliich might involve the other Goveriuneuts 
in any active oliligation.s, obtain their dofinito assent. 

'VVIieie !)y the nature of the treaty it is desirable that it sliould 
»e nitillod on behalf of all tlio Olovornments of the Em|iirc, 
the iaitiaiiiia (tovenimeut may assume that a Government which 
lias had full opportunity of ind'ieatiiig its attitude and has made no 
' Imperial Ooiiffironce, t92(i, Swmnarij of Froceedinijii (Cmd. 27(iS), pp. 32-4... 
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aclverise comments will concur in the ratification of the treat j'. 
Til the case of a Government that prefers not to concur in the rati- 
fication of a treaty unless it has been signed by a |)lenipotentiarT 
authorized to act on its behalf, it will advise the ap^inintmeut of 
a plenipotentiary so to act. 

‘Form of Treaty 

‘iSome treaties begin with a list of the contract ing countrie-, and 
not with a list of Heads of States. In the case of t I'Caliiv- ucgol iated 
under the auspico.s of the League of Nations, adlu'reucc fo ilu- 
wording of the Annex to the Covenant for the purpose of de.scribiiig 
llie contracting party has led to the use in the preamble of the l-erm 
“Ih’itish .Empii’e” with an enumeration of the Dominions and India 
if partie.s to the Convention hnt without any mention of Great 
Dritaiu and Nortliem Ireland and the Colonics and Protectorates. 
U'liose are only included by virtue of their being covered by tlie 
t<u-m “British Empire”. This practice, while sugge.sting tliat the 
Dominions and India are not on a footing of erpiality with Great 
Britain as participants in the treaties in (juestion, tends to 
obscm'ity and misvinder.standing and i.s generally nusatisfaotoiy, 

‘As a means of ovoroomiug tlii.s difficulty if i.s recommended 
that all treaties (other than agreements between Governments) 
whether negotiated under the au.spice.s of tlie League [ of Nation-] or 
not should be made in the name of Heads of State-, and, if the 
treaty is signed on behalf of aiij' or all of Die Gorwnmoiit.s of tlio 
Empire, the treaty should be made in the Uiime of the King as ti.i- 
sjonhol of the special reIatiousliii» between the different part- of the 
Empire. The British units on, behalf of which the treaty is nigned 
should be gimrped together in the following order: Great Britain 
and Northern Ireland and all ]mrts of the British .Kmiiire udiich 
are not separate members of the League, Canada, Aiisti'alia, New 
Zealand, South Africa, Irish Ereo >State, India. A specimen form of 
treaty as recommended is attached as an appendix to the C'om- 
mittoc’s report. 

’In the case gf a treaty a])plj'ing to only one part of the Km pile 
it should he stated to be made by the King on liehalf of that part. 

‘Idle making of the treaty in the name of the King as the 
symbol of the sijeoial relationship between the ditferimt jiarts 
of the Empire will render superfluous the indu-ion of any lu-ovisiou 
that its terms mmst not be regarded as renultiling inter ,sc the lights 
and obligations of the various territoric- on lichall’ <4' whicli it 
has been signed in the name of the King. In llii-, ( ouncxion it imi-i 
he homo in mind that the (pio.stion was fUsciu-cd al Dk' Arm- 
Traffic Conference in 1025, and that Die fa'gal Commit lee of 
that Oouforenoe laid it down that the princijde to which tlu! 
foregoing sentonoe givcis ex2)ro'-sion luiderlie-, all inim iial ione! 
conventions. 

‘In the ca,se of .some iniernatioaal agrei ment the Gou-i (imont- 
of different parts of the Empire may he willing to a[iply butwomi 
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.■'Oim III' Ike proviffions as an, aclininistrative measvire. 
in this ease they siiuuld state the extent to whiclj. and the terms on 
whicli sneh provisions are to apj)ly. VVIiore international agree- 
• nu'uts file: to lie apiilierl between diH’erent ])arts of the Empire, 
tlie form of a Tre:i!a' bot^i een Mead.s of iStates sJtonld l)e avoided. 

'.Full .Poiverfi 

■"file pleni|)o(oii.tia?'ie.s for the Viirioii.s .Lhdtisli niiits slnndd 
have full iiowei''., is.siit'd in eaeh <'ase liy the .King oji, tlm arlviee 
of tlie < Joveruincnt cimeerned, indicating and eorrospiinfling to 
llu- [fait of the hiiipirf' for wlticli they are io sign. It willfrcqinmtly 
lie J'ouud convenient, partionlarly wheie ther{! are soiiK'- paris of 
tile Pirupifc' on whieit it is not coni em plait'd that active olrligations 
rvill )je iih|)o,sed, init wliore the piosition of ihe .!-5i-iti.sh siilijeels 
lielongiug 1o itie-e jiarts will he alfeeled, for such tloveriimeni 
10 advise, the issue of fall powers on their Ix'haif to the iili'iii- 
potentiary appoiiiteil to act on helialf of the (iovornment or 
Govern meats mainly ooncerned. fn otlier eases ])rovihiun might 
he made for aeee.s.sion hy otlier parts of the Empire at a later ilate. 

‘Signature 

'fn the oases where the names of eountrks are ajipended to the 
.signatures in a treaty, tlie different parts of tin- Emjvire .should 
bo designated in the same manner as i.s jiroposml in regard to the 
list of ]ileni]icHoutiaries in the preamble to the treaty. The aigna- 
tnrc.s of the plenijiotentiaries of the variou.s parts of the Empire 
.should be gi’ouped together in the .same order as is jii opo.sed above’ 

‘'J'lie signature of a treaty on behalf of a part of tht> Empire 
should eovor territories for whieli a mandate has been given to 
that ]iart of the Empire, unless the contrary is slated at the time 
of the signature. 

'Coining into Force of 21 iillilnti ral Treaties 

‘In general, treaties contain a ratification clau.se and a provision 
that the treaty will come into force on the deposit of a certain 
number of ratifications. The rpiestiou has somotimos arisen in 
connexion witii treaties negotiaied under the an.spice.s of the 
League wiietlier. for tlie |)urpose of making up tlie number of 
ratilieatiouh neces.sary to bi’iug the treaty into force, rat iti cations 
ou behalf of differimt parts of Lh<' Empire which are .sejiarate 
.Members of t he Leaaue should be couuti'd as separate ratifieations, 
j lit order to aioid any difticiilty in tiitiire, it is reeommeudod that 
i when it i'' tluiughl iieeessary that, a trea.1y should contain a clause 
of this eluiiaetf'i', it should take ihe form of a jiroviaiou that the 
treaty sliould come intto force when it has lioen ratilh'd on behalf 
of so many .separate Aienibei'.s of the .Leagm.’:. 

'We think tiiat some convenient opjjortunity should he takon 
of explaining lu the other Alemliers of the League the changc.s 
t'diich it is desired to make in the form of treaties and the reasou.s 
1 for \v'hi.eh Ihiyv are desired. We wnnkl also recommend that the 


various Governments of the Empire sliould iiiako it an instruetion 
to their reproseirtatives at latemaGonal Coiilereiuios ti^ bo hold in' 
future that they should use their best endeavours to secure tliat 
effect is given to the recommendations contained in the foregoing 
paragraphs.’ 

The Conference of .10d7 addefl d 
‘(ii) Treaty Procedure 

‘As regards the uatnre an,d effect of the i)artici jjation of MoiuI 'sh’k 
of the British Commonwealth in a multilateral la'ivat.y, it ncis 
reoognized: — 

‘(i) That each Member takes part in a multilateral tr|at-y as an 
individual entity, and in the abseniiO of express irrovision in the 
vreaty to the eontrary, is in n.o way responsible for the obligations 
undertaken by any other Memljei': and 

‘(2) Tliat the form agreed upon for .such Ireatie.s at the Inijicrial 
Conference of 1926 aoeovds with this jiositiou.’ 

Ome.ral Conduct of Foreign Policy 

The Conference of 1926 agreed as follows;’^ 

‘Mfo went on to examine the possibility of applying llie piinci- 
ples underlying the Treaty Kesolution of tlie 19211 Confeiemo to 
matters arising in the conduct of foreign affairs generally Tt nas 
frankly recognized that in this sphere, as in the s]ihere of defence, 
the major share of responsibility rest.s now, and must for some 
time continue to ro.st, with His Majostj^’s Government iu Great 
Britain. Nevertheless, praeticully all the Hominion.s are imgaged 
to some extent, and some to a considerable e.xtont, in the conduct 
of foreign relations, partiovdarly those with foreign coiuiivics (.m 
their borders. A particular instaiiee of this is Gie growing ivork in 
connexion with tlie relations betwoen Canada and the Ihiited 
States of America which has led to the ncce.s.«ity for the appoint- 
ment of a Minister Plenii)otentin,ry to I'eprcsenl tlie Canadian 
Government in MGshington. IVe felt tliat the governing considcru- 
lion nndevlyiiig all discussions of tliis jiroblcin must ln> that 
neither Great Britain nor the Homiiuons could he committed to 
nhe Hceeptanco of active obligations exccpi villi tiic definite 
assent of their own Goverunients. In the linjit of this governing 
eonsiileration, the Committee agreed tiiai tlm general piiiiciiile 
expressed iu relation to Treaty negot.iatioiis in .-(mtion V{a) of 
this .Report, which is imk-ed already to a largi* extent in force, 
might usefully be adopted a,s a guide liy the Governmeiit.s con- 
cerned in future in all negotiations affecting foreign relations 
falling within their respective spheres.’ 

^ Imperial Conference, 1037, Nummary of frocre-ilmt/s (Cnai. (>432). jj. 27. 
"Imperial Coa/Bi-cnce, 192(5, Cinnmari/ of Proccuiiimjs (Cmrl. 2798), pp. SD-ti. 


l{ffyre>icntnhoH nf 1 nteruulioital Vonferences 
(Vitdiii nilt'' laid U<nui on Ihi.s Mibloc-l, in kIucc 

tlic nrilviona o:t tlu' doinnion wealth are now ahvavK separatoly 
repinsoiiterl. thi^ riilcs may be I'egnii'ded as obsolete. 

•We also stiidual. m I lie li'.dit of the Rcsohition of tlio rmperial 
OoniVii’omce of to w'liioh referenoo lias already beoix made, tlie 
fiiiestion o! tlie iopre .eiiia) ion <d’ ilie diifeiviit parts of the 
(bmnio al 1 ntei iiatn.iia! (loidei'cm-es, TJie eonclusion-, wliieli \u' 
vea.'lied may l-e .snmmariicod a.s follow.s:— 

•1. iVo dulieiilis ariies as I'omiKK J ej)i eseutatioii at Coidereucos 
convened by. oi mider the auspice.-; of. tlie Lea.mie of Nations. 
In the case of .such (tonhM'onee.s .all in.cin()(u;K of the League are 
invited, and il'they alimid ai<> ?'e]iresented ..epaiateiy by Ke])ai'ate 
del('''aliou'. (’o-oper.dion is eiisurml In tlie applicatioii of para- 
(ii’a-])h r. J (e) of tile ’L’reat;\' .lli\soli.ition of 11)2;}. 

'2. As re.eai'fls international coutenmee.s .siimiuoned hy foreign 
Governments, no ride of nnnei.sal apjiliealion can be laid down, 
since the natiiie ot the leproseatation must, in part, depend on 
tlie form of invitation issued by the eonveiiiiig (loveininent. 

'{n) Ineonfeieneesofateiihniealehavactor, it i.s usual and alway.s 
desirable that the dillerent p.iris of tlie K)ii)iire should (if they 
whh to jiartieipatel be rejiresented separately by separate delega- 
tions, and \ih(‘te ueeessaiy ellorts should bo madi to seoure invi- 
tations which will rondel sueh rejiresentation possible. 

‘(/i) (Jonfenniees of a jiolitieal ohavaetoi called by a foreign 
Government must be eonsideied on the sjieeial eireiimstanees of 
each individual case. 

•It is for each ]iai’t of the Empire to deeide whether its particular 
interests au' sO involvml. especially having regard to the active 
obliaations likelv' to be imposed by any resulting treaty, that it 
dc'iies to be rcpre-eutial at the tonference, or whether it is eonteut 
to leave the negotiation in the hands of the part or parts of the 
Emjiiic more iliieell^’ eoncenied and to accept the re.sull. 

"If a Government desiri's to participate in the conclusion of a 
treaty, the method by which representation will ho .secured is a 
matter to be arraiiued with tlic other Governments of the Empire 
in the light of the invitat ion which lias lieon received. 

•Whin'e more than one pait of (lie Empire desires to be represent- 
ed, thiee meihods of representation are possible: 

‘(i) By means t)j’a,eommoiij»leuijuitcntiary or jileuipotontiaiies, 
tie* issue <ii' iiill powers to \iiiom .should be on the advice of all 
pari.s of the Empire paitieipating. 

•(li) By a single Brifisli Empire delegatiouoomposecl of separate 
i'( ti!e.-.L‘iila(i\e.s of sueh ]j.irls of the Empire a.s are partieijiating 
m file ennh-i-eiK't'. 'fiiis w'lis the form of representation employed 
;d the Wa-ldugtou Di-ai mament Gonfcreiice of 1921. 

" U-nd., pp, 
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‘(iii) separate delegations rej)resenti)ig eaeli part of the 
Empire participating in the Conference. If, a.s a result of consulta- .y 
tion, this third method is desired, an effort rau.st bo made to ensure 
that the form, of invitation from the convening (lovernment will • 
make this method of representation ))o.ssit)le. i 

‘Certain non-technical treaties should, from their natni'e, he ! 
enneluded in a form which will render them binding ipion :i,ll parts ! 
of the .limyvire, and for thi.s purpose .should be ratiJied with the 
eoncrarrenee of all the Governments, it is for each Governnu'nt 
to deciide to what extent its concurrence in the ratification will lie 
facilitated by its participation in the eonelii.sion of the treaty, 
f .for instance, by the appointment of a conuno!i plenipotentiary. 1 
Any que.stion as to whether the nature of the treaty is such that j 

its ratiihiH.tion should be eoneurred in by all i >arts of the Em pire is a > 

matter for <liseussion and agreement between tiie (.'overnmeiits.’ 

IssuR of Exe.qmlurs to Forehin Connuh 
The following rule was adopted in 

‘The Secretary of State for Foreign Affair, s informed ns that 
His Majesty’s Government in Great Britain accepted tlie sug- 
gestion tliat in future any application by a Ibreign Goveruimmt 
for the issue of an exequatur, fo anj^ person who was to act as 
Consul in a. Dominion .should be referred to tiie Dominion Govern- 
ment concerned for consideration and tliat, if tlio Dominion 
Government agreed to the issue of tlie exequatur, it would be sent 
to them for counter-signature bya Domiiiion Mini.ster. Instructions 
to this effect had indeed already been given.’ 

Commainicaiions with Foreign Qovernmmt>s 
The rides to he adopted where a Dominion was not sejiarately 
represented in a foreign country were laid dov'ii in 1P30 as ' 
follmvs:® 

‘At the Inqierial Conference of ll)2<> it was agvet'-d that, in isa^es 
other tlian those where Dominion iVlinistm's weiif a.e<n'e(lited to 
Ihe Heads of foreign States, it was very de.sirablc that 1 h(^ existing \ 
diplomatio cliannels sliould enntimie to tx' vised, as ludwemi tlie 
Dominion Governments and foreign f lovernmeids, in ruattm-s of 
general and political concern. i 

‘While the Conferenee did not wish to sviggmst any variivliou 
in tliis practice, they felt that it was of grefi,t imivortance t.o * 
,-ccuro that the machinery of diplomatic communication slundd 
lie of a sufficiently elastic and tlexible eharactier. 'J’ht^y apfu ecviated j 
that ca.ses might arise in which, for reasons of urgcaicy, omv of Mis i 
' Ibid., p. i!6. I 

- Imperial Cmferencc, litSO, Sumiiiarj/ oj' J'ronee.ilimji (( Irad. ;}7I 7). j'p. 'i 
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MajcHty’s Uoverjimeuts in the Dominions might consider it dosir- 
ftble to coimnvinicate direct with one of His Majesty’s Ambassadors 
or :\Liui.-1''!s appointed on ttie advice of His Maje'sty’s Government 
in the United Kingdom on a matter falling within the category 
nicntioued. In such eases thej' recommended that the procedure just 
{iescritaid should he followed. It would be understood that the 
conunuuic.idion s'(>nt to the Ambassador or Minister would indi- 
cate to lum tludi, if practicable, ho should, before takingany action, 
await a telegram from His Majesty’s Government in the United 
iVingdom, wilh whom the Dominion Government concerned would 
simiiltiineously communicate. 

‘A.s regal ils snbji'cts not falling within the category of matters 
til general and political ooneern, the Conference felt that it would 
be to th(' general advantage if communications passed direct 
between His Majesty’s Governmeurts in the Dominions and the 
Auibassa.rlor or Minister concerned. It w'as thought that it would 
be of practical convenience to define, as far as possible, the matters 
falling within this aiTangemont; the definition would include 
such matters a.s, for example, the negotiation of commercial 
arrangement .s atl'eeting exclusively a Dominion Government and a 
foreign Dower, conijilimontary messages, invitations to noia- 
yiolitical conferences and requests for information of a technical 
or scientific character. If it appeared hereafter that the definition, 
wa.s not sutticiontly exhaustive it could, of course, bo added to 
at any time. 

‘ In making the above recommendations, it was understood that, 
in matter.s of the nature doscribod in the preceding paragraph, 
cases might also arise in which His Majesty’s Govornnienta in the 
Dominions miglit find it convenient to adopt a[>propriate channels 
of communication other tha.n that of diplomatic representatives. 

‘The Conference were informed that His Majesty’s Government 
in the United Kingdom wore willing to issue the nooossary instruo- 
tion.s to tlio Amba.s.sadors and Ministers concerned to proceed in 
accordance 'with the above recommendations.’ 

Coviniutiicniion and Consultatum in Foreign Affairs 

T’hi' Uunfmonoo of 1930 siimraariiied the decisions of previon.s 
Uonferenecs:’ 

■previous Imperial Cunfei'cucos have made a number of reoom- 
uioudaliuns with regard to tlic commimioation of information and 
Tihe sy.-dcui of coiisidt ation in ridatiou to treaty nogotiatioriB 
and ilic eoiuluct of foreign affairs gener.ally. The main points can 
be summarized as follow.s: 

‘(1). .Xuv of Ills M i.je.sfy’s Governments conducting iiegotiation.s 
should iiif.'ii ui llic ol’uci- Governmonts of His Majesty in case they 
* Ibid.. j[>p. 27-0. 
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tslirmld be intonj.-ited and give them the opportnnitj' of exprewB, 
iiiff tlieir viewH, if. they tliink that their interests may be alfeof.ed. 

‘{M). Any of His Maje.sty’s Governments on receiving such 
information should, if it iloKires to ox])veHs aiiy \iew., do so witi; 
reii.s(mabl(^ jiromptitndo. 

■(?>). None of His Maje.ity's (4ovenuuenl‘t ran take any step! 
vvJiieh might involve the other Gov(*ruinoid'i of His I'.i.ijn;,! r 
in any aciivc obligations witliont their dotinito aiusont . 

Tlie Conference desired to einpluisiw' tlu' im porta, nee ( I' 
ensuring the effective ojieratiun of tlu'.se annngeinents. As regardj 
the first two points, they made tlir following obsi'i'v'atiom,: 

‘(i) The first point, namely, that of infoi-ming other Governments 
of negotiations, is of special inii)ortan<‘e in rolatiun to treaty 
negotiations in order that any Government wliieli ferds that it 
is likely to be interested in negotiations oondnrtei! t)y anotlier 
Government may ha ve the earlioot possible opportunity of express- 
ing its views. The application of this is not, however, confined to 
treaty negotiations. It cannot be doubted that the fullest po.s-iibie 
intciehange of information between His Alajosty’s Government.s 
in relation to all aspects of foreign affairs is of the greatest value 
to all the Governments ooneenied. 

‘In considering this aspect of the matter, the Conference have 
taken note of the development siiico the Imperial Gonforenoo of 
1026 of the system of appointment of diplomatic repre.sentatives 
of Hi.s Majesty reint'senliiig in foreign countries the inter6,sts 
of different Alembers of the British Gommonwnaltli. They feel 
that such ap])ointments furnish a most valuable oiipoi'tunity 
for the interchange of information, not only between the rcjiroson- 
tatives themsolvo.s bnt also between the respective Governments. 

‘Attention is also di'awn to the resolution quoted in Section 
M of the Report of the Inter- Imperial Relations Committee of the 
Imperial Gonfei’ejueo of H)20, with regard to the dovelopnrent of a 
.system to HU 2 )plomont the ])re,sent system of intorcomiminication 
through the official channel witli reference not only to foreign 
affairs but to all matters of common ooncortii. The Conference 
have heard with interest the account whic.h was given of the 
liaison .system adopted by Hi.s Ma.josty's Government in the 
Cknnmonwealth of Australia, and recognized its value. I'lieir 
attention has also been called to the action taken by Hi.s Alajesty’s 
Government in the [Jifited Kingdom in the appointment of repre- 
sentatives in Canada and the Union of South Africa. 'I’hey arc 
imjiressed with the desirability of continuing to develop the system 
of 2 )or.sonal contact between His Maje.sly’a Government.’^, though, 
of counso, they reeogirizo that the precise arrangornent.s to be 
adojdod for securing this development arc matters for the citu -.i- 
doration of the individual Governmonta with a view to Mmuriug 
a system which shall be appropriate to the pariicnltiv cji'cumNtaneO" 
of each Government. 
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J. ‘(ii) As regards the second point, namely, _ that any of Hia 

I Majesty’s Governrnonta desiring to express' any views should 

I . express them with reasonable promptitude, it is clear that a 
negotiating Government cannot fail to be embarrassed in the 
conduct of negotiations if the observations of other Governments 
! who consider that their interests may be affected are not received 

I at the earliest possible stage in the negotiations. In the absence 

j of comment the rregotiatiug Government should, a.s indicated in 
I the Report of the 1926 Conference, be entitled to asaurne that no 
i objection will be raised to its proposed policy.’ 

I 

iJefencc 

The following resolutions were adopted at the Conference of 
1923:' 

‘1. The Conference affirms that it is necessary to provide for the 
adequate defence of tlio territories a)id trade of tlio several coun- 
tries composing the British Empire. 

'2. In this connexion the Conference expressly recognizes that it 
is for the Parliaments of the several parts of the Empire, upon the 
recommendations of their respective Governments, to decide the 
nature and extent of ariy action which should be taken by them. 

‘3. Subject to this provision, the Conference .suggests the follow- 
ing as guiding principles: 

'(a) The primary re, sponsibility of each portion of the Empire 
represented at. the Conferoirce for its own local defence. 

‘(6) Adequa1:e provision for safeguarding the maritime com- 
munications of tlio several parts of the Empire and the routo.s and 
waterways along and througli which their armed forces and trade 
pass. 

‘(c) The provision of naval bases and faciuties for repair and 
fuel so as to ensure Uk' moinlity of the iioets. 

‘(d) I'lio df.sinibilily of the maintenance of a minimum 
ntandai'd of iinv.d sivengl.h, namely, equality witli the naval 
1 strnugtii of any foreign power in accordfi.nco with lire jirovi.sions 
of tho 'Wasliinutou 'I’reaty on Limitation of Armament as ai>proved 
by Gv.^fit Brilaiii, all flic seU’-geverning Dominions and India. 
I ‘((i) I’he desirability of tlie dovolopraent of the Air Eorco.s in 

j the several countries oi the Emjjire upon such linos as will make 
it pos.^ible. by means of the. adoption, a.s far as practicable, of a 
common sy.stem of organization and training and the use of uni- 
I loi'm manuals, iiatterus of arms,- equipment and stores (witVi the 
' excoi»liou of (lie (yjie of aircraft), foroach part of tho Empire as it 
! may detonnine to co-operate with other parts with the least 
po.ssihlo delay and the greatest efilcieucy. 

mcc, 1S>2:'!, fiiiiikiuarij of Procevilingo (Ciiid, 1987), pp. l.'i-ltij ■ 
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'4. In the application of these principles to the several parts of 
the Empire conceined the Conference takes note of: 

‘(a) The deep interest of the Commonwealth of Australia, 
the Dominion of New Zealand, and India, in the provision of a 
naval base at Singapore, as essential for ensuring the mobility 
necessary to provide for the security of the territories and trade 
of the Empire in Eastern waters. 

‘{6) The necessity for the maintenance of safe passage along 
the groat route to the East through the Mediterranean and the 
Bed Sea. 

‘(c) The necessity for the maintenance by Great Britain of a 
Home Defence Air Eorce of sufficient strength to give adequate 
protection against air attack by the strongest air force within 
striking distance of her shores. 

‘5. The Conference, while deeply concerned for the paramount 
importance of providing for the safety and integrity of all parts of 
the Empire, earnestly desires, so far as is consistent with this con- 
sideration, the further limitation of armaments, and trusts that 
no opportunity may be lost to promote this object.’ 

That of 1926 added the following 

‘1. The Bosolutions on Defence adopted at the last session of 
the Conference are reaffirmed. 

'2. The Imperial Conference regrets that it has not been possible 
to make greater progress with the international reduction and 
limitation of armaments referred to in these Besolutions. It is 
the common desire of the Governments represented at this Con- 
ference to do their utmost in pursuit of this object so far as this is 
consistent with the safety and integrity of all parts of the Empire 
and its communications. 

‘3, The Conference recognizes that, even after a large measure of 
reduction and limitation of armaments has been achieved, a con- 
siderable effort will be involved in order to maintain the minimum 
standard of naval strength contemplated in the Washington 
Treaty on Limitation of Armament, namely, equality witlf thc 
naval strength of any foreign ))owcr. It has noted the statomciits 
set forth by the Admiralty as to the formidable (expenditure 
required within coming years for the replacement of war.shijis, as 
they become obsolete, by up-to-date ships. 

‘4, Impressed with the vital importance of ensuring the socurity 
of the world- wide trade routes upon which the safety and v'clfar'e 
of all parts of the Empire depend, the represontative.s of Australia, 
New Zealand, and India note withspecial interest the .steps already' 
taken by His Majesty’s Government in Great Britain to develop 
the Naval Base at Singapore, with the object offacilitating the free 
movement of the' Eleets. In view of' the heavy expenditure 
Im^triaVOonferewsa, 1936, Summary o/ Prooeedinys (Cnid. 8768 ),,pp. 35-6. 
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involved, they welcome the spirit of co-operation shown in the 
contributions made with the object of expediting this work. 

‘6. The Conference observes that steady progress has been made 
in the direction of organizing military formations in general 
on similar liires; in the adoption of similar patterns of weapons; 
and in the interchange of Officers between different parts of the 
Empire; it invites the Governments concerned to consider the 
possibility of extending these forms of co-operation and of promot- 
ing further consultation between the respective General Staffs 
on defence questions adjudged of common interest. 

‘(). (a) The Conference takes note with satisfaction of the sub- 

stantial progress that has been made sirrce 1923 in building up the 
Air Forces and resources of the several parts of the Empire. 

‘(&) Keoogiiizing that the f idlest mobility is e,ssoirtial to the 
effective and economical employment of air power, the Conference 
reoommends, for the consideration of the several Governments, 
the adoption of the following principle: 

‘The necessity for creating and maintaining an adequate chain 
of air bases and refuelling statiorrs. 

‘(c) Impressed with the desirability of still closer co-ordination 
in this as in all other spheres of common interest, and in particular 
with the advantages which should follow from a more general 
dissemination of the experience acquired in the use of this now 
arm under the widely varying conditions which obtain in different 
parts of the Empire, the Conference recommends for considei'ation 
by the Governments interested the adoption in prineijrle of a 
system of mutual interohaiigo of individual Officers for liaison and 
other duties, and of complete air mrits, so fai‘ as local requiromerrts 
and I'esources permit. 

‘7. The Conference recognizes that the defence of India already 
throws ri]jou the Goverriurent of India responsibilities of a specially 
onerous charactru’, and takes note of their decision to create a 
Koyal Indian Navy. 

‘8 The Coriferenee notes with satisfaction that considerable 
progress in the diroetion of closer oo-oporation in Defence matters 
has Is'on effected by the. reciprocal attachment of naval, military, 
and air Offieer.s to the Staff Colleges and other technical establish- 
ments maintained in various parts of the Empire, and invites the 
attention of the Govenrments repre.sented to the facilities afforded 
by till' new Imijeriffl Defence College in London for the education 
of Officers in the broade.st aspects of .strategy. 

‘9, Tlu' Couferouco lakes note of the developments in the organi- 
zation of the Conimitteo of Imperial Defence since the session of 
1923. IL invites Ihe alleution of the Governments represented at 
the Conference lo the following resolutions adopted, wdth a view 
to eonsuK.ation in (jiiestions of common defence, at a meeting 
of the Comnutteo of Imperial Defence held on the 30th May, 
1911, in connexion with tlio Imperial Conference of that year: 


244 


a'HE coNSTiTtr'rioiN oi? cbylon 

‘ “(1) That one or more reijresentatives appointed by the 
respective Governments of the Dominions should be invited 
to attexrd meetings of the Committee of Imperial Defence when, 
questions of naval and military’^ defence affecting the Oversea 
Dominions are under consideration. 

‘“(2) The proposal that a Defence Committee should he 
established in each Dominion is accepted in principle. The 
Constitution of the.se Defence Comniittoes is a matter for eaoh 
Dominion to decide.”’ 

Nationality 

There was discussion about nationality at several of the Con- 
ferences, hut the resolutions then taken liavo been suporsedod 
by those of a speoialiist conference in 1947, whose report has not 
been issued. Ceylon was separately represented at tliis conference. 

Constikitio7ial Matters 

The Statute of Westminster, 1931, was based on the Report 
of the Conference on the operation of Dominion Legislation and 
Merchant Shipping Legislation, 1929,^ whicli was ai>provecl by 
and incorporated in the Summary of Proct'edings of the Imperial 
Conference of 19304 In so far as its resolutions required changes 
in the law they have been applied to Cej lou by the Ceylon Inde- 
pendence Act, 1947, hut certain other resolutions are relevant: 
1. Legislation by the United Kingdom Farliameni 
111 addition to the legal provision whicli became section 4 of the 
Statute of Westminster, 1931, and section 1(1) of the Ceylon 
Independence Act, 1947, the Conference placed on record the 
following constitutional convention 

Tt would be in accord with the establishcil cuu.sf itutiounl 
position of all menibors of the Commonwealth in ndation to one 
another that no law hereafter made by the Parliameiit of {,lu> 
United Kingdom shall extend to any Dominion otlienvi.se than 
at tht! request and ivith the consent oi’ Unit Dominion .’ 

This was inserted as a recital to the Statute oj' Westmin.ster, 
1931, in a- slightly amended form.® 

^ The words ‘and air’ would be required to briiiK tiie He.solutioa up to date. 

* Cmd. 3479. ^ 

^ Imperial Oonfereruie, Summary of PreKcedim/e (Cmd. 3717), ]). IS. : 

■* Cind. 3479, paragraph 34, p. 20. Crnd'. 3717, p. 21. 
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t. Sucxession to the Throne and the Boyal Style and Titles 

The Conferenoe plaood or record the followang constitutional 
convention d 

-‘Tnasinufli as the Crown i.s the. symbol of the free association 
of the members of the British Commonwealth of Nations, and 
as they are united by a common allegiance to the Crown, it would 
be in accord with the established constitutional position of all 
the members of tlie Commonwealth in relation to one another 
that any alteration in the law touching the Suceessioir to the 
Tlo’ono or the Royal Style and Titles shall hereafter require the 
assent as well of tlie Parliaments of all the Dominions as of the 
Parliament of the United Kingdom.’ 

This convenlion is recited in the preamble to the Statute of 
Westminster, 1931. 

3. Nationality 

The Conference recognized® the right of the members of the 
Commonwealth to define their own ‘nationals’ and agreed that 
legislation to change the common status (i.e. British nationalitj’’) 
should be based upon common agreement.® The working out of 
the details was left for a subsequent Conference. The Imperial 
Conferences of 1930 and 1937 disenssed the matter, which was 
however settled bji' a special Conference in 1947. 

4. Uniform Legislation 

It Wits agreed*- that there should be consultation and, if possible, 
agreement foi- concurrent legislation on such matters as prize law 
fugitive offenders, Ibrf'igu enlistment and extraditioir. It was 
also agre<;d that a.grecmeirts should be entered into for uniformity 
of shipping laws, reciprocal aid in the enforcement of such law.s, 
and limitations to be observed in the oxerciseof legislative powers.® 
The details wero^ sot out in paragraphs 95 to 109 of the Repoit. 
It was further agreed that as far as possible there slrould be 
uniform jiivisdietion and rules of procedure in all Admiralty 
Courts.® 

^ (!ni.l. ‘{471), iKtrafirMpIi (iO, p. 21. * Ibid., juiragraph 80. p. 23. 

^ Il>id., 74. p. 2.5. * Ibid., pamgrapb O-I, p. 31. 

“ Ibid., paragraph 78, p. 2.1. ' Ibid., pamgrapli 1 17, p. 38. 
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Civil Aviation 

The Conference ‘of 1937 agreed .'la folio wa;’^ 

‘1. Appreciating the many henofita, direct and indij-ecl, 
immediate and potential, to bo secmred by nations possessing 
substantial and extensive civil aviation enterprises, the Com 
ference is unanimous in its approval of (he Afemlu'i's of (he Ih'iii'ili 
Commonwealth of Nations pursuing a vigorous policy in regard tn 
their air services, embracing expansion within each of their terri- 
tories and interconnexion between Memlau's, 

‘2. In order to promote arrangements wlierc'by air lines of (ho 
Members of the British Commonwealth of Nations u’ill liiilc thorn 
together, the Conference affirms the willingness of the countries 
represented to co-operiate with each other to the uroatost ])o,'siblo 
extent. 

*3. In emphasizing the importance of continued co-operation 
in the development of air services connecting tlie territories of 
the various Members, the Conference recognizes that the most 
effective method of co-operation and efficient organization can 
heat be settled by the Governments' concerned in each patlicular 
case as it arises, but any method should recognize, where desired 
by a Government, local control not only over services operating 
within its ovm. territory, but also, by agreement with the other 
Governments emreerned, in adjacent areas in which it is 
particularl3!' interested. 

‘4. It is agreed that, wlienever an application received bj' one 
Member for fiicilities for foreign air services is likely to affect 
another Member, there shoidd bo oonsultation between the res- 
pective Governments concerned before faoilitiois are granted; 
and if an .agreement has been reached between the Commonwealth 
Governments covreerned as to the service to be required in return 
for such facilities, the Commonwealth Government to whom 
the foreign application has been made will use its best endeavours 
to secure the reciprocal facilities agreed iqjon. 

‘5. The Confereirco notes witli approval the ])ra,ctico followed 
by Nations of the Commonwealth whereby, when o])eratioual 
rights arc granted to a foreign air line, the eomicssion expressly* 
]U’ovides for reciprocal rights as and when desired; and sugg('sls 
for consideration the desirahilitj’- of including iu sucli coimessions 
a general safeguard of the rigid, of the GovernuK'nt, at its option, 
to take over the ground organization ^vithiu its territoi'y on 
suitable terms.’ 

Shipping 

'idle Imperial Conference of 1923 agreed upon tlio following 
principles® and reaffirmed them in 1937:“ 

’ Imperial Conference, 1937, Summary of Proceedimjs (Cmrl. i5.tH2), pp, 20. 

* Kopriutod in Cind. .tiSS, p. 30. “ Omd. 5482, pp.SO-l. 
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j ‘In view of the vital importance to the British Empire of safe- 
guarding its overseas canying trade against all.forms of diserimi- 
ns^tion by foreign countries, whether open or disguised, the 
' i ’ representatives of the Governments of the Empire declare: 

‘1. That it is their established practice to make no discrimina- 
tion bottt’ocu the flags of shipjiing using their jjorts, and that they 
have no intention of departing from this practice as regards coun- 
tries whicli 1,rca,t ocean-going shipping under the British flag on 
a footing of equality with their own national shipping. 

‘2. That in the event of danger arising in future to the 
overseas shipping of the Empire through an attempt by a foreign 
countr3r to discriminate against the British flag, the Governments 
of the Em])ire will consult together as to the best means of meet- 
ing the situation.’ 

The Conference also agreed’- that in any case in which it may 
bo considered by the Government of one part of the British Com- 
monwealth that undue assistance, to the serious prejudice and 
danger of British shipping, is being given bj'- any Government 
outside the British Commonwealth, there should be an opportunity 
for consultation between the Government of tliat part of the 
Commonwealth whose shipping is endangered and the Govern- 
ment of any other part of the Commonwealth concerned, in 
order to determine the -validity of the complaint and the best 
means of meeting the situation, due regard being had to the in- 
' torests of the Government of that other part of the Common- 
wealth. 

2. In regard to external affiiirs generallj'-, and in jjarticular to 
the communication of information and consultation, the Govern- 
ment of the United Kingdom will, in relation to Ceylon observe 

, the principles and practice now observed by the Members of the 
Commonwealth, and the Ceylon Government rvill for its part 
ob.serve these same principles and practice. 

I See the note above under Commimimtion and Consultation in 
I Foreign Affairs (p. 239). 

3. The Ceylon Government will be represented in London by a 
High Commissioner for Ceylon, and the Government of the United 
Kingdom will be represented in Colombo by a High Commisshmer 
for tlio United Kingdom. 

After discussion at the Imperial Conferences of 1923, 1926 and 
i Ubid.,p.30. 
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1930 it was decided that on all ceremonial occasions (other than 
when Ministers of the Crown from the respective Dominions were 
present), the High Commissioners should rank immediately after ' 
the Secretaries of State. When a Dominion Cabinet Minister is in 
London, he ranks immediately before the High Commissioner 
from his Dominion It was however decided at the Conforence 
of Prime Ministers in 1948 that High Commissioners shoidd rank 
with Ambassadors. 

4 . If the Government of Ceylon so requests, the Goverumeut 
of the United Kingdom will communicato to the Governments of 
the foroigir countries wth which Ceylon wishes to exchange diplo- 
matic representatives, proposals for such exchange. In any foreign 
country where Cejdon has no diplomatic representativo tho 
Government of the United Kingdom will, if so requested by tlio 
Government of Ceylon, arrange for its representatives to act on 
behalf of Ceylon. 

For the method of communication between tho Ceylon Govern- 
ment and tho British ambassador or minister in a foreign country, 
sec the note to Article 2 under Gomtmmication with Foreign 
Governments. 

5 . The Government of the United Kingdom will lend its full 
support to anj’’ application by Ceylon for membersliip of the 
United Nations, or of any specialized international agency as 
described in Article 67 of the United Nations Charter, 

Article 4 of the United Nations Charter provides tliat member- 
ship of the United Nations shall bo open to all peace-loving States : 
which accept the obligations of the Charter and whoso admis.siou i 
is approved by the General Assembly upon recommendation 
from the Security Council. Australia, Canada, India, New Zealand, 
South Africa and the United Kingdom were original members. 
Pakistan was admitted to membershijj in ]!t17. Eire has bwm 
refused admission because the U.S.S.E. exercised its vedo in tho | 
Security Council. j 

Article 57 of the United Nations Charter relates to hpeeiiilized 
agencies established by inter-governmental agreement and i 
having wide international responsibilities. 

‘Ctod. 3717, pp. 30-1. i 
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6, All obligations and responsibilities heretofore devolving on 
the Government of the United Kingdom whteh arise from any 
valid international instrument shall henceforth in so far as such 
Instrument may be hold to have application to Ceylon devolve 
upon the Government of Ceylon. The reciprocal rights and benefits 
heretofore enjoyed by the Government of the United Kingdom in 
virtue of the application of any such international instrument to 
Ceylon shall henceforth l)e enjoyed by the Government of Ceylon. 

The Instruments referred to are treaties, agreements between 
Governments and other international arrangements. This Agree- 
ment between the Governments of the United Kingdom and Ceylon 
cannot affect the rights and obligations of the United Kingdom 
under the Instiumonfcs, which must in fact be the subject of 
negotiations betw'een the Ceylon Government and the foreign 
Governments concerned so that the rights and obligations may be 
transferred to Ceylon. What the present Article does is to provide 
that Ceylon shall perform the obligations and enjoy the rights 
and benefits. 

7. Tins Agreement will take effect on the day when the 
constitutional measures necessary for conferring on Ceylon fully 
responsible status within the British Commonw-ealth of Nations 
shall come into force. 

Done in duplicate, at Colombo, this eleveiith day of November 
1947. 

Sigiied on behalf of the Government of the United Kingdom 
of Great Britain and Northern Ireland 

HENRY MOORE 

Signed on behalf of the Government of Ceylon 
D. S. SENANAYAKE 

Idle date was 4 February 1948. 


PUBLIC OFFICE 118 AGREEMENT BETWEEN 1118 
MAJ E8TY'8 GO VERNMENT IN THE UNITED 
KINGDOM AND THE GOVERNWIENT OF CEYLON 
United Kingdom — Ceydon 
Public Officers Agreement 

TfTE Government of the United Kingdom of Great Britain and 
Northern Ireland and tlie Government of Ceylon have agreed as 
follows: — : 
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THE CONSTITUTION 


OT CBYLi 





1. In this Agreement: — • 

‘Officer’ means a person holding office in the public service of 
Ceylon immediately before the appointed day, being an officer — 

(а) who at any time before the 17th day of July, 1928, was 
appointed or selected for appointment to an office, appointment 
to which was subject to the approval of a Secretary of State, or 
who, before that day, had entered into an agreement with the 
Grown Agents for the Colonies to serve in any public office for 
a specified period; or 

(б) who on or after the 17th day of July, 1928, has been 
or is appointed or selected for appointment (otherwise than 
on agreement for a specific period) to an office, appointment 
to which is subject to the approval of a Secretary of State; or 

(c) who, on or after the 17th day of July, 1928, has 
entered or enters into an agreement with the Crown Agents 
for the Colonies to serve for a specific period in an office, 
appointment to which is not subject to the approval of a 
Secretary of State, and who, on the appointed day either has 
been confirmed in a permanent and pensionable office or is a 
European member of the Police Force; 

‘the appointed day’ means the day when the constitutional 
measures necessary for conferring on Ceylon fully responsible 
status within the British Commonwealth of Nations shall come 
into force; 

‘pension’ includes a gratuity and other like allowance. 

2 . An Officer who contmues on and after the appointed day to 
serve in Ceylon shall be entitled to receive from the Government of 
Ceylon the same conditions of service as respects remuneration, 
leave and pension, and the same rights as respects disciplinary 
matters or, as the case may be, as respects the tenure of office, or 
rights as similar thereto as changed circumstances may permit, as 
he was entitled to immediately before the appointed day, and he 
shall be entitled to leave passages in accordance with the practice 
now followed; but he shall not be entitled to exemption from any 
general revision of salaries which the Government of Ceylon may 
find it necessary to make. 

3 . Any Officer who does not wish to continue to serve in Ceylon, 
being an Officer described in paragraph (a) of the definition of 
‘Officer’ in clause 1, may retire from the service at any time; 
and in any other ease may retire from tJie service within two years 
of the appointed day. On such retirement ho shall he entitled to 
receive from the Government of Ceylon a compensatory pension 
in accordance with the special regulations made under section 88 of 
tlie Ceylon (State Council) Order iu Council, 1931, in force on the 
appointed day; but an Officer who leaves the Ceylon service on 
transfer to the public service in any colony, protectorate or man- 
flatod or trust territory shall not bo entitled to rewfive such a 
pension. 
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4. Pensions which have been or may be granted to any persons 
who have been, and have ceased to be, in the public service of 
Ceylon at any time before the appointed day, or to the widows, 
children or dependants of such persons, shall be paid in accordance 
with the law under which they were granted, or if granted after 
that day, in accordance with the law in force on that day, or in 
either case in accordance with any law made thereafter wMch is 
not less favourable. 

5. The Goverirment of Ceylon will comijly with any reasonable 
request which may at any time be made by the Government of 
the United Kingdom for the release of a public officer for employ- 
ment in the public service elsewhere. 

6. This Agreement will take effect on the appointed day. 

Done in duplicate, at Colombo, this eleventh day of November 

1947. 

Signed on behalf of the Government of the United 
Kingdom of Great Britain and Northern Ireland 
HENRY MOORE 

Signed on behalf of the Government of the Ceylon 
D. S. SENANAYAKE 


This Agreement was necessary in order to transfer to the Ceylon 
Government the moral obligation which the Secretary of State 
for the Colonies had contracted in respect of Officers appointed 
by him or by agreement with the Crown Agents for the Colonies. 
In the main it merely repeats the contents of the transitional 
provisions of the Constitution with slight amendments. This 
Agreement gives the Officers no rights. Their rights, if any, are 
determined by the Constitution and their contracts. So far as this 
Agreement is concerned the obligations are not to vards the 
Officers hut towards tlie United Kingdom Government; but that 
Government has made the Agreement for their benefit. The Ofiicors 
would have cause for complaint if the Agreement wore not carried 
out hut the aggrieved party, which could state a caso before an 
international tribunal, would be the United Kingdom. 
Government. 

The 17th of July 1928 was the date on which the Donoughmore 
Rei^oit Avas jouhlished. Officers .appointed after that date rvore 
presumed t have been aware that they would come under Ooy- 
lonoso control, and so the favourable conditions of retirement 
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provided by Article 88 ofthe Ceylon (State Council) Order in Com- 
cil 1931, were not extended to tbem. The three clasBea of Officers 
referred to in Article 1 are the same as those to whom section 63 
of the Constitution applies, the only difference being that the 
second and third classes were limited to those appointed or selected 
before 9 October 1945, that being the date of the publication 
of the Sonlbury Report. An amendment consequential upon this 
Agreement was, however, introduced into seffiion 63 of the Consti- 
tution by the Ceylon Indopendonee Order in Council, 1947. 

The appointed day is 4 February 1948. 

Article 2 protects the conditions of service of those who elected 
to continue in service after 4 February 1948, subject to any 
general revision of salaries. 

■ Article 3 gives the same right of retirement with enhanced 
pension as section 63 of the Constitution. 

Ai-ticle 4 repeats the substance of section 64 of the Constitution 
in so far as it applies to the classes of Officers specified in Article 1. 

Article 5 enables the Secretary of State for the Colonies to offer 
posts in the colonies to members of the Ceylon Civil Service and 
other public services of the Island. 
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enacting formula, 184 
introduction of, 179-80 
passing of, 18 

reservation of, 4, 20, 135, 184 
royal assent, 45, 57—8, 183-4 
Senate, powers of, 181-4 
and sen money biles 
Bbiseby, disqualification, 184 
Bmwsh Subject, meaning, 31 , 140, 1 43 
Budget, 106 
Bubma, 10, 70, 127 


appointment etc., 79-80, 192-4 
Chief Whip and, 92 
collective responsibility, 63, 82-3, 
192-4 

committees of, 84-3 
decisions required by, 6!5-6 
dis.soIution and, 46, 86 
Estimates and, 83 
functions, 192-4 
generally, 78-88 

legal basis of in United Kingdom, 16 
legislative programme, 85 
Ministers and, 82-3 
organization of ward, 83-4 
Parliament and, 85-7 
party government, 86-7 
policy and administration, 78-9 
secrecy of, 84 
Secretary of, 83, 1 96 
Cabinet Device 
audit, 211-12 
department of, 108 
Caldboott, Sir Andrew, 3, .5 
Canada, 6, 17-18,125 

Attorney-General Jor Carmdav. Cain, 
66 
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McCauley -v. The King, 161 
McLeod V. Attorney -Qeneral for New 
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R. V. Burah, 177 
Russell V. The Queen, 177 
Thamhiayan v. Kulasingham, 160, 
187,178 

Tretiunaan y. AUorney-Oev.eral for 
New Sottih Wales, 151 
Caste, 41 

Casual Vacancy, Senate, 153 . 
Census, variation of representation 
after, 34. 187 
Ceylon 

amendment of law of, 1 28 


ceded colony, 137 

relations with United Kingdom, 15 
and see agbebments 
repre.sentative government in, 18 
status in ]94(), 20 
status since 1948, see dominion 

STATUS 

Ceylon (Constitution) Okdeb in 
CouNcii, 1948, 136-217 
Ceylon (Constitution) (Amendment 
No. 3), Obdbb in Council, 1947, 
218 

Ceylon Dbeenoe Pobce, 25 and see 

ARMED yORCES 

Ceylon (Electoral Kboisteh) 
Order in Council, 1940, 139 
Ceylon Indeten dbnoe Act, 1947, 
14, 123-31 

Ceylon Independence (Commence- 
ment) Order in Council, 1947, 132 
Ceylon Independence Order in 
Council, 1947, 133-6 
Ceylon National Congress, 9 
Ceylon (Opvtoe op Oovernok- 
Gbneral) Letters Patent, 1947, 
220-3 

Chiep Justice 
appointment of, 113, 197 
ns Oflioer Administering Govern- 
ment, 146, 150, 221 
constitutional status, 113 
Judicial Service Conuiiissioii , chair- 
man, 198-9 

Chiee Winp, Cabinet and, 92 
CauRci)ll,L, Winston, 47 
Citizenship, 31 and see nationality 
Civil Aviation, 246 
Civil Servants, duties of, 81 and see 

PUBLIC OPiriCER 

Clerk to House of Bepeesenta- 

T1VE.S 

appointment, 216 
audit, 211-12 
department of, 196 
not pxiblic officer, 110 
Clerk to the Senaus 
appointment, 216 
audit, 211-12 
department of, 198 
not public officer, 140 
Collective Behponsibilitv, 63, 
81-6, 93, 192-4 
Colonial Stocks, 130 
Colony 

basis of govemment in, 16-17 
Ceylon oncludod, 23, .33-4, 126 
constitutional cloveloinnentin, 16-17 
relations with United Kingdom, 17 
representative goveruincnt in, 17 
responsible government in, 17 
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Commission, Governor-Generars, 29, 
52, J34, 147 

Commission on CoNFiinisNOis, 3, 4, 8 
Commission or Assize, 113, 197 
Common Ineormeb, 168 
COMMONWK/iLIH 

agreements with, 226-7 
consultation and cooiieration, 24, 
144 

foveas, 130 

Commonwealth Rklaiions Oewck, 
11.7, 124 

Communal Rephesisntation, 6, 33 

OOSIMUNALISM 
olections and, 39 
Ministers’ .Draft niid, 39 
Community or Diversity of 
Interest, 6-7, 35, 1S7 
Consolidated Fund 

charges on, 102-3, 179-80, 207 
Anditor-Generul’s salary, 211 
Govornor-GGnoral’s salary, 150 
Governor-General’s staff, 151 
Judges’ salaries, 113, 198 
pensions, etc., 207 
Supreme Court salaries, 1 13, 198 
establishment of, 207 
issues from, 209 
purpose of, 102 
withdraviais from, 209 
Consolidated Fund Services, 
102-3, 150 
Constitution 

amendment of, 19, 56, 176-7 
dates of operation, 138-9 
Constitution of 1946 
amendment of, 10 
disallov anco of hills, 20 
drafting of, 12 

extra-territorial legislation, 19 
franchise excluded, 12 
legislative powers in, 51 
limitations on self-government in, 
19-20 

reservation of hills, 20 
status of Ceylon under, 20 
and see ministers’ draft 
Constitutional Monarchy, 31 and 

Constituencies, see bleotorai, 
districts 

Consuls, exequaturs, 238 
Oontinoencjes Fund, 104, 210 
Contract, disqualification by, 163 
Conversions of the Constitution 
dissolution of Parliament, 46-8 
Dominion Status, 23-4 
express enactment of, 29-30, 146, 
193, 211, 244 
formal agreement for, 24 


laws and, 16 

and see- balboor declaration, 
dominion status 

CoPYRruHT, Ceylon, in United King- 
dom, 131 

Corrupt on Illegal Phac;tioes, 
disqualification by, 162, 163, 164 
Cbipps Mission, 3 
Crown 

symbol of free association, 28 
unity of, 192 
and see kino 
Crown Advocate, 141 
Crown AfpointmeNts, 113 
Crown Colony, 17 
Crown Counsel, 141 
CROvfN Proctor, 141 
Customs, Imperial preference, 130 

Declaration of 1943, 3-4, 8-9, 21 
breach of by United Kingdom, 8-9 
imprecision of, 4 
limitations of, 21 
Ministers’ interpretation, 4 
procedure under, 8 
responsible government, 7 
three-quarters majority, 12 
Defence 

consultation on, 241-4 
Declaration of 1943, 3 
generally, 114-19 
heads of agreement, 13 
legislation by Order in Counoil, 12, 19 
sovereignty of Ceylon in, 24 
and see defence agreement 
Defence Agreement, 14, 24, 1 15-17, 
226-8 

Definition Clause, 139-42 
Delimitation Commission 
appointment of, 7, 159, 180 
communal distribution, 42 
discretion, of, 34, 30 
emphasis of decisions, 40 
functions of, 39-40, 187-8 
members of, 39, 180 
minority representation, 40 
multi-member constituencies, 39, 
187-8 

powers of, 35—6, 39-40, 187—8 
Soulbury Commission and, 10 
voting, 191 
Dependencies 

Governor-General in, 221-2 
uncertainty of, 138 
Deputy Chairman, election of, 45, 
64, 170 

Deputy Governor-General, 140, 
220, 222, 225 

Deputy President, election and 
powers, 169 
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Deihjtv .Speakkb 
election of, 45, 64, 170 . 
powers, 170 

Diplowa’CICi Kepbesestatives, 24, 

1 Ifi-in, 236, 248 

Uaitod Kiiiptlom, use of, 238-9 

DiSATA,OWAE€J! 

ijiirlor 1!)4() Constitution, 20 
under 1947 Constitution, 22, 56, l_8j) 
DisaniMiNA'iiON, prevention of, 53, 
' 176-8 

UlSQUALrFICATIONS 

franehise, 161 

penalty for sitting and voting, 167-8 
and tee house op eei’eesenta- 
TiVES, senate 

Dissolution op Pabuasient 
advieo on, 46-7 
meaning of, 44, 140 
procsdontss on, 47-9 
use of powers of. 66-7 
District Court, vaeovory of penalty 
for disqualification, 168 
Divorce Jurisdiction, 125-6 
Dominion Status 

abolition of limitations on, 21-2 
announcement of, 13, 123-4 
Balfour Detlarotion, 20, 24, 25, 226, 
220-30 

bringing into operation of, ]3-14, 
123-4 

Qonferment of, 123-4 
conventions of, 23-4 
definition of, 229-30 
demand for in 1942, 3 
development before 1931, 17 
dooiiinonts of, 35 
documents required for, 13-14 
External Affairs Agreement provides, 
24. 228, 247 
generally, 16-26, 228-47 
King’s position under, 27, and see 
KINO 

legal basis of, 1 5, 21-3 
phrase not used in cloouwients, 25 
policy in 1946, 33 
rejection in 1946, 11 
second request for, 1 3 
Statute of Westminster and, 18 
Senanayake’s request for, 11 
theory of in White Paper, 21 
Donouohbiokb Constitution, 3, 10 
executive committee, 7 9 
politics under, 63 
Stato Council, 64 

Dutch Tei)bitor.ies, cession of, 52 
Dyarchy, Ministers’ Draft, 5 

Eire, King’s position in, 27 
Elections, commnnalism in, 39 


Election Law, Boloct Committee on, 
33, and sec franchise 
Electors, meaning, 140 
registers of, 215 
Electoral Districts 
distribution, 187, 213-14 
multi-meinhor, 36-8, 187-8 
Proclamation of, 191 
redistribution of, 191 
size of, 34-5 
weighting, 187 

<nul see DPLIMri’A'lMON COMMISSION 

Estima'ibs. Ill ; -6 
Executive Power 
definition of, 19-20 
vested in Kirg. 28, 30, 191-2 
Exequaturs, 238 
External Affairs 
Agreement. 14. 24. 117 -19, 228-49 
consultation, 239-41. 247 
Doclarntion of 1943, 3 
generally, 114-29. 228-49 
heads of agreement, 13 
legislation by Order in Council, 1 2-1 9 
sovereignty of Ceylon in, 24 
signatuie of, 1 4 

Extra-territorial Legislation, 19, 
55, 120-30 

PiN-AKCB, Minister of, 91 
PlNANOIAL PflOCEDUIlE, 102-9 
FBANCinsE, 12-13, 32, 33-41, 100-2 
Foreign Policy, conduct of, 230 and 

see EXTERNAL AFFAIRS 

Free Pote, 88 

FullyBbstonsible Statu-s, 25, 123-4 
and see dominion status 

General Election, moaning, 140 
Qlouoe.ster, Duke of, 30 
Goonetilleke, Bir Oliver, 12, 13, 25, 
123 

Government 
control by House, 65 
control of House, 65 
dofoat of, 86-8 
meaning of, 68-9 
reconstruction of, 100 

Governor 

complexity of powers, 1 1 
discretionary powers, 30 
legislative powers, 4 
powers exercisable on reeonunenda- 
tion, 30 

references to, 1 34 
reservation of Bills, 4, 20 
Soulbury Coinmiseion, 10-1 1 
Governor-General 
act or omission of, 29 
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administration of oaths by, 224 
advice to, effect of, 31-2 
amendment of laws by, 136 
appointment by 

acting Minister, 105 
Attorney -General, 203 
Anditor-Gensral, 103,21] 

Clerk of House, 175 
Clerk of Senate, IIS 
Delimitation Commission, 186 
Judicial Service Commission, 198 
Members of Parliament, 158-60 
Ministers, 90, 192 
Parliamentary Secretaries, 90. 194 
Permanent Secretaries, 100 
Prime Minister, 89-00 
Public Service Cemmission, 201-2 
Senators, 71, 163-5, 157-8 
Supreme Court Judges, 107-8 
appointment of, 29, 146-9, 221, 231 
authority of, 221 

Bills other than Money Bills, 182-3 
Commission, 29, 52, 134, 147, 221 
defence powers, 114 
delegation to, 28 
Deputy, 52, 140, 220, 222, 225 
dismissal of Ministers, 100, 192, 195 
disposal of lands, 223 
dissolution of Parliament, 47-8, 86, 
168-0 

election of Senators, 155 

exercise of powers by, 146-9 

executive powers of, 30, 191-2 

external affairs, 114 

genorsl powers of, 29 

impartiality of, 48 

income tax, 1 50 

informal oonsnltation of, 140 

Instruotions, 29, 224-6 

issues from Consolidated I’und, 209 

leave, 226 

Letters Patent, 29, 220-3 
meaning, 140, 146, 220, 225 
Money Bills, 181 
not a public offieor, 140 
oaths, 221 

obedience of public offleors to, 223 
Officer administering Government, 
see OBMCEB ABMINIBSEHING 
OOVBRNMBNX 

pardon, 222, 226 
Parliament and, 46 
powers exercised on advice, 30-1, 
146-9, 230-1 

prorogation of Parliament, 168-0 
Publio Seal, 223 
public service and, 111, 223 
refusal to aooopt advice, 31 
representative of King only, 230-1 
resignation of Minister, 84, 196 


royal assent, 45, 57-8, 183-4 
royal instructions, 29, 224-5 
salary, l(?2-3, 149 
staff salaries, 151 

summoning of Parliament, 45, 108-9 
vacancy in House of Bepresentatives, 

vacancy in Senate, 173 
vacancy of office, 221 

Heads od Depadtments, 80 
Hebtzog, General, 47 
High CoianssroMEBs, 24, 138, 247 
House oi Bephesbntativbs 
adjournment, 172 
bills in, 179 

bills other than Money Bills, 182-3 
canvassing, 68 

charges on Consolidated I'und, 210- 
11 

Clerk of, 176 and see ci-ekk op 
HOUSE OP BEPBESEKTAHVES 

collective responsibility to, 03, 81-5, 
95, 192-4 

composition of, 158-60, 214-15 
constituencies, see eleotobad dis- 
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control of by Government, 66 

control of Government, 65 

Deputy Speaker, 1 70 

dissolution of, 153, 158 

election of Senators, 1 63-6 

financial control, 180 

first meeting of, 45 

franchise, 100-2 

genorally, 63-9 

leadership in, 66, 67 

management of, 66-7 

maximum life of, 46, 158-00 

membership m 1947, 213 

Ministers in, 1 95 

Money Bills, 68-61 , 1 81-2 

oath of allegianco, 174 

period of, 1 68-60 

Prime Minister and, 06 

privileges of, 175 

procedure of, 64 

quorum in, 64, 171 

relations with Senate, 58-01, 181-3 

remuneration, 214 

senior partner, as, 63 

sittings of, 40 

Speaker, 170 

staff of, 176 

standing orders, 64. 172, 216 
taxation bills, 210-11 
vacancies in, 171 
vacation of seats in, 173 
voting in, 171 
whips, 67 
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withdrawals from Consolidated 
Fund, 309 


iMl'JERUi ConfebbUceS, 20 
oonstitutional status, 229-30 
representation at, 237-8 
resolution of, 24, 228-47 
Impebial Pbefbbenob, 130 
Impbisonment, disqualification for, 
162, 103 
Income Tax 

Governor-General, 150 
Oliieer Administering Government, 
150 


In dependence 

attainment of, 13-15 
meaning of, 26-6 
India 

Cripps Mission to, 3 
United Kingdom law in, 125 
Insanity, disqualification for, 103 
Insolvency, disqualification for, 163 
Instbuc'Wons, Governor-General, 29, 
224-5 

Internal Sblp-Govebnmbnt, 3 
International Law, 114, 115 
Ibbland 

representation in, 0 
responsible government in, 7 
Island, moaning, 140 


JUDQES, see supreme coubt 
Judicial Opiioebs 
appointment, 113, 199 
diaqualifioatibn of, 163 
meaning, 140 

pension, protection of, 206-7 
retirement on pension, 204-6 
Judicial Service Commission, 113, 
198-200 
audit, 210-11 
influenoing of,’ 200 
interference with, 200 
members and functions, 198-9, 
199-200 

not public officers, 141 
salaries, 103 
Secretary, 199 
Justice, Minister of, 91 
Justice op the Feacb, appointment, 
222 


Kandy an Convention, 63 
Kandyan National Assembly, 9 
Kandyan Pbovinoes, cession of, 52 
Kandyans, representation of, 7, 34, 
35 
Kino 

advice to, effect of, 31-2; 
allegiance to, 27, 31 


declaration of war by, 114, 117 
defence, 114 

delegation by to Governor-General, 
38 

disallowance of laws, 185 
Dominion Status iuid, 27 
executive powers of, ,30, 191-2 
exercise of functions of, 29, 146, 148 
external affairs, 114 
funotions of, 28, 29, 148 
impartiality of, 48 
informal consultation of, 149 
legal position of, inUriitod Kingdom, 
16 

legislative powers, 51-3 
opening and closing of Parliament, 
30 

Parliament and, 30, 57, 151-2 
power to issue Order in Council 
revoked, 134 

liublio officers in service of, 201 
represented by Qovornor-Generol, 28 
royal assent, 57-61 , 1 83-4 
style and titles, 28, 245 
succession to the throne, 245 
Kino’s Speech, 152 
Kino, Mackenzie, 47 

Lands, disposal of, 223 
Lanka Mahajana Sabha, 9 
Laws 

Acts of United Kingdom and, 124-6 
conventions and, 16 
extra-territorial, 55, 129-30 
modifioationof by Governor-General, 
136 

repugnancy of, 129-30 
Legislation, preparation of, 35 
Legislative Council, meaning, 140 
Legislative Powebs 
Constitution of 1946, 51 
Constitution of 1947, 61 
oonstitutional amendments, 56, 
I76-S 

disallowance, 56, 186 
distribution of, 67-62 
oxbra-tcrriturial, 55, 129-30 
fundnmeiitalliborties, 56-6 
imperial legislation, 53-4, 124-5 
limitations on, 51, 65-7, 170-8 
loans, 66, 185 
minorities and, 55 
Order in Council, 61 
religion, 66, 176-8 
royal assent, 57-8, 183-4 
secession, 54-5 
source of, 61 

Letters : Patent, creating office of 
^ Goveraor-Gonox'al, 29, 52, 134, 147, 
220^3 
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Loans, disallowance of Acts, 22, 56, 

186 ■ ' 

MahAobva, Sir Anjnaohalam, 33 
Malwvb Islands, 137, 138 
Matrimonial Dechhes, Ceylon, in 
United Kingdom, 131 
Member oir I'ahliameNt 
allowances, 174^ 
appointment of, 158-60 
death of, 173 
diaqunlilication of, 162-7 
ponulty for, 1 07- 8 
vacation of seat, 173 
diaqualifioation of by absence, 173 
election of, 158-60 
election of to Senato, 167 
Govemihent and, 66-8 
independent, 08 

Judicial Service Commission, 198 
meaning, 140 
not public officer, 141 
oath of allegiance, 174 
Publio Service Oommiasion, 201 
qualifications, 100-2 
resignation of, 173 
saving for, 136 

Militabt! Assistance, Defence Agree- 
ment, 116, 227 
Ministeb of Finance ■ 
appointment, 01, 102 
Contingencies Fund, 210 
viithdrawals from Consolidated 
Fund, 200 

Minister of Jdstioe, appointment, 91 , 
192, 394 

Minister without Portfolio, 77 
Ministers 

administration and, 80 
appointment of, 00, 102-4 
Cabinet and, 82-6, 192-4 
civil servants and, 81 
dismissal of, 100, 105 
functions of, 91-2, 192-4 
not public officers, 141 
member of, 91, 192 
oath, 196 

parliamentary seats of, 1 95 
parliamentary secretaries to, 76 (iml 
see FABLIAMENTAKY SEORETAIllES 
pol’manent secretaries to, 196 
resignation of, 84, 1 95 
saving ibr, 135 
Senato, in, 76, 194-0 
tenure of office, 105 
Ministers’ Draft 

acceptance by Soulbury Commis- 
sion, 10 

aooeptance by State Counoil; 3 3 
collective rospohsjbUity, 63 


eommunalism and, 39 
completion of, 8 
dyaroHy in, 4-5 
ofleot of, 18 

executive power under, 29 
explanatory memorandum, 34 
final version, 12 
franchise excluded, 12 
generally, 4-8 
Permanent Secretaries, SO 
preliminary drafting, 4 
protests against secrecy, 8 
publicution of, 9 
lepresentation clauses, 33-6 
revised form, 11 
second chamber, 5 
Minorities 

concentiatioij of, 0 
constitutional amendments, and, 50 
discriminatory legislation, 66-0, 176 
multi-member constituencies, 36-8, 
187-9, 214-15 
problem of, 6 

protection of, 22-3, 56-6, 176 
ropresentation of, 6-7, 34, 187-0, 
214-16 

Senate and, 77 
weighting for, 187-0, 214-15 
Monr-s Bill 

moaning, 69-60, 179 
Senate and, 181 
tacking, 60-1 
Moore, Sir Henry, 13, 14 
Multi- member Constituencies, 36-S, 
187-8, 214-15 

Ambalangoda and Balapitiya, 41 
Balangoda, 41 
Colombo Central, 40 
Delimitation Commisaicn, and, 39, 
187-8, 214-15 

encourage eommunalism, 39 
Kadugannawa, 41 
Muslim, i-epresentation of, 4 3-2 

National Debt, charge on Consolidat- 
ed Fund, 103, 207-9 
National Development Fund, 102 
Nationality, 24-5, 31, 130, 244, 215 
Neutrality, 117 
New Zealand 

responsible government in, 18 
United Kingdom law in, 120 
Nihill, Sir Barclay, 12 

Oath of Allegiance, 174, 221, 224 
Ofmceb Administering Government 
application of Constitution to, 145 
appointment of, 52, 221 
Chief Justice as, 221 
income tax, 150 
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moaning, 140, 220 
salary, 102-3, 149-60 
Oi'fxoe'us of State, 18 
Offioiam 

appointj-noiits, etc., 79-80 
criticism of, 81 
duties of, 81 

Minister and, 78-9 awl see public 

OFPIOEB 

Opposraoir, 66-8, 69 
Loader of, 69 
OltDEBS IN COUNCni 
.amending United Kingdom Acts, 
126-7 

no power of legislation by, 134, 179 
revocation of, 217 
validity of, 137-S 

Pakistan, United Kingdom law in, 135 
Pabbon, 222, 225 
Paiiliambnt 
adjournment, 140, 142 
annual meeting, 168 
approval of Domiiu'on Status, 14 
oomposition of, 44, 151-3 
defeat of Government, 86-8 
dissolution of, 44, 46-8, 140, 142, 
158-60, 168-9 
emergency mootings, 168-9 
oxtra-torritorial legislation, 19, 05, 
129-30 

fmnohise Uvw, 32 
free vote, 88 

Govornor-General’s power.s, 4(1 
Government and, 85-7 
imperial legislation and, 53-4, 124-5 
King as part of, 44, 57, 161-3 
King’s Speech, 152 
legislative powers, 22-3, 51-7, 
123-.31, 176-8 
meaning of, 140, 142 
opening of, 30 
origin of, 44 
privileges of, 175 
prorogation of, 44, 46, 140, 142, 
168-9 

royal assent, 67-8, 181-4 
saving for, 135 
secession, 54-,5 
session of, 44, 141, 142 
sitting of, 141, 142 , 
sovereignty and, 66-7 
staff of, 175 

summoning of, 45, 168-9 
temporary body, 44 
ww and, 24 

Pabliament of United Kingdom 
amendment of laws of, 123-31 
legislation for Goylon, 23, 123-31 
power to legislate for Dominion, 19 


powers of, 52-4, 123-31 
sovereignty of, 22-3, 52-3 
Pabmamentaby Elections (Amend- 
ment) Act, No. 19 of 1948, 160 
Pabliamentaby Pbivate Siscbe- 
TABiES, 65, 94-6 
Pabliameniahy Secbetaby 
acting, 195 

appointment of, 93, 194 
dismissal of, 105 
duties of, 94-5 
not public officer, 141 
oath, 195 

parliamentary .sent of, 196 
resignation of, 1 95 
Senate, in, 70, 194-5 
tenure of, 195 
Party Government, 86-7 
Peace, malting of, 24-5 
Peacis, order and good government, 61 
Pen-sions, 103, 206-7 
Permanent Secretaries, 80, 190 
Poor Law, 91 
President 
casting vote, 171 
election and powers, 169 
meaning, 140 
not a public olfioor, 140 
standing orders, 172 
Prime Minister 
advice generally, 29 
advice on defence, 1 14 
advice on dissolution, 46-8 
advice to King, 29 
appointment of, 80-90 
appointment of Ministers, 00 
appointment of Senators, 167 
Cabinet, 83, 102-4 
control of wbip.s, 67 
dismissal of Ministers, 100, 195 
generally, 89-101 
House of Rejiresontatives and, 05 
Minister of Defence atrd E-Ytcrnal 
Affairs, 192-4 

Parliamentary Secretaries anti, 93 
rosignation of, 100-101 
supervision by, 06-7 
Privileges, 175 
Money Bills, 60 
PiUMRiNa, 38 

pROOLAWATION 

electoral districts, 191 
meaning, 140 
saving for, 135 

summons etc. of Pailiameut, 168-9 
PnopoimoNAL Repbevsentatiow, 
37-8, 71-7, 155-7 
Pbobogation 
effect; of, 46 
meaning of. 44, 140 
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Pi.-BUC Accounts, audit, 211-12 
rUBLlO OMiCEB 

appoiiitBWuts, etc., 20,3. 222 
conditions of .service, 2,10 
delegation by Public Service Com- 
mission, 204 
disciualificatioii, 103 
heads of agtoeinoirt, 13 
meaning, 140 

obedience t(j Ciovarnor-Oonarat, 223 
pension, 200 -7, 2,11 
retirement, 204-0, 2,10 
transfer out.sido Ceylon, 25] 
rind Me .I'O.nMC .sexivick commission 
PuDLin Ouimckhs .UniiJE.MKNT, 14, 
249-51 

Public tij-XA.!,. 223 
I’liBUo SexivK'K Commission 
appeal to, 204 
audit, 211-12 

delegatidu of functions by, 204 
functions of, 112-13 
interference with, 204 
members of, 7, 112, 201-2 
origin of, 110-11 
salaries, 103 
Socrotiiry to, 203 

Qooiium 

House of Repiresontiitivos, 04. 171 
Senate, 76, 171 

liEBUS SIC Staniibus, 114-1.5 
Bxswoion, protection of, 55, 170 
Bepbesentation, 0-7, 34, 40-2 
Bepkbsbntativk Qovebnment, 17, 18 
Eepuonancs.', 53, 120-30 
Besebvation oe Bills, 4, 20, 136, 
184 

BeSPONSIBLE CtOVEKNMENT, 10-17 
legal basis of, 30 
MinistQr.s’ Draft, 7 
Royal Assent 

Bill other than Money Bill, 182-3 
constitutional amendment, 177 
generally, 57-8, 183-4 
meaning, 45 
Money Bills, 181 
Royal Instbuction 
is.sue of, 134 
text, 224-5 

Royal Rkoommbndation 
Money Bills, 210-11 

Secession, 54-.5, 115 
Second Chambek 
M inisters’ Draft, 5 
Soulbury Commission, 10 
and see Senate 
Secbetaby OP St.ate, 141 


Sechetary to the Cabinet, 190 
Senanayaice, D. S., 4. .5, 9, 11, 12, 13, 
18, 21, 25, 123, 137, 147. 100a. 
167, 213 
Senate 

adjournment, 172 
amendments of Money Bills, 60 
appointed Senators, 71 
Aijpropriation Bill, 107 
authority of, 03-4 
Bills in, 179 

Bills other than Money Bills, 182-3 
Clerk, 175 

collective respoiisiliility, 63 

composition, 153-5 

Deputy President, 169 

oloelion of, 45, 71-7 

first election, 212 

functions, 77 

generally, 70-7 

junior partner as, 63 

management of, 77 

membership, 70 

Ministers in, 70, 194-,5 

Money Bills, 58-61 

oath of allegiance, 174 

Parliamentary Secretaries in, l94->5 

permanent body, 45 

Pi-csidont, 109 

quorum, 76, 171 

relations with House of Representa- 
tives, 58-61 
sittings of, 40 
staff of, 175 

standing orders, 172, 215 
term of office, 70 
vacancies in, 171 
vacation of seats, 172-3 
voting in, 171 
Senator 

allowance, 174 
appointment of, 157-8 
douth of, 172 
disqualification of, 162--7 
by absence, 173 
penalty, 107-8 
vacati on of sent, 172—3 
olootiona of, 156-7, 212 
election to House of Bepre,sentati ves, 
167 

Judicial Service Commission, 148 

meaning, 141 

not public officer, 141 

oath of allegianco, 174 

Public Service Commi.ssion, 201 

qualification, 100-2 

resignation, 172 

retirement of, 212—13 

saving for, 138 

term of office, 153-5, 212-13 
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SESSiojiT, meaning, 44, 141 
.Shjphsig, 24? 

Ships, Ceylon, in United Kingdom, 
131 

SlNOHE Transpebable Vote, 37-8, 
71-7 

SinijaleseMaha Sabha, 9 
SilTiNO, meaning, 141 
.SoOLTi0B,Y Commission 

amendment to Ministers’ Draft, 10 
appointment of, H, 8-9 
oollectivo responsibility, fiS 
conflict between Chambers, 59 
Delimitation Commission, 34-5 
Qvidenee before, 9 
franohise, 12, 33 
Oovernor-General, 29 
luombers of, 9 

multi-member constituencies, 37-8 
Public Service Commission, 10 
publication of report, 11 
report, 11 
representation, 34 
Second Chamber, 10, 77 
South Ajmca, 6, 7, 28-9, 125, 149 
SovEBEiRN’iy, 22-3 
fSpABSEHY Populated Abbas, see 

Speakeb 

Bill other than Money Bill, 1 82-3 
easting vote, 171 
ceitifioate, 183 

constitutional amendments, 66, 177 
definition of Money Bill, (50, 181-2 
election and powers, 45, 64, 170 
meaning, 141 
Money Bill, 60, 181-2 
not a public offtoer, 1 40 
standing orders, 172 
Sbi Lanka Bill, 134 
Standing Obdeks, 172 
State Council 

acceptance of White Paper, 12 
adjournment of, 46 
dissolution of, 46 
irresponsibility of, 79 
meaning, 141 
procedure, 64-5 
Stocks, disallowance, 185-6 
Supplementary Appkopimation Bill, 
108 

SUPPLEMENTABY ESTIMATE, 104, 210 
Supply Sbbvices, 102, 104 


SUPBEMK COUBT 

appointment of, 113, 197-8, 222 
retirement, 197-8 
salaries, 103, 198 
tenure of, 197-8 

Tamil Conobbss, 10, 70 
Taxation Bills, 210-11 
Teachebs, disqualification of, 106 
Terbitobial Bhpkeshntation, 6 
Tbanspoet, control of, 91 
TiiANSifEB, moaning, 203 
Tbeasdby, estimates and, 105-6 
Tbeaiies 
form of, 234-5 
full powers, 20, 235 
moaning, 226 
multilateral, 235-1) 
negotiation, 20, 231-2, 233—1 
obligations under, 249 
procedures, 20, 231-6 
ratification, 232. 235-0 
signature, 232, 235 
Tbustbe Securities, 130. 185-0 

Unjpohm Legislation, (''oimnon- 
wealth, 245 
United Kingdom 
Act of Parliament, 124-5, 244 
Ceylon aircraft in, 131 
Ceylon copyright in, 131 
Ceylon foices in, 130 
Ceylon ships in, 1 3 1 
forces in Ceylon, 116, 125, 227 
Government of, 124 
Govornrnont obligations accepted by 
Ceylon, 249 

High Commissioners, 247 
Imperial preference, 130 
matrimonial decrees in. 131 
meaning, 141 
nationality in, 130 
relations witli Ceylon, 15 
United Nations, 24, I tO, 248 
University Building and T2quip- 
MENT Fund, 102 

Wab 

declaration of, 24-5, 117 
legislation required for, 24 
Weighting, olcctornl districts, 187 
Whips, 67-8 
W^HiTE Paper of 
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